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What is the Conference? 

The Administrative Conference of the United States is a 
permanent, independent federal agency chartered in 1964 with the 
passage of the Administrative Conference Act (5 U.S.C. §§571- 
576). The Conference examines issues of administrative law and 
agency procedure, management and organization that involve 
protection of the public interest or the determination of private 
rights. Its mission is to identify causes of unfairness and inefficiency 
in government procedures and to recommend reform to Congress, 
federal agencies, and (on judicial review issues) the courts. 

The day-to-day workings of the Conference are carried out by 
a small permanent full-time staff, who work in the Office of the 
Chairman. The Chairman, a full-time officer has a 5-year term, and 
is appointed by the President and confirmed by the Senate. The 
Conference's professional staff, half of whom are lawyers, plays a 
vital role as evaluators, researchers, advisors, and coordinators for 
programs and activities involving administrative law. As a scholarly 
institution within the federal government, the Conference often 
conducts basic research at the request of Congress or other 
agencies and departments. 

Who Establishes Conference Policy? 

A Presidentially-appointed Council functions as a Board of 
Directors. The Council has 11 members, including the Chairman, 
who is the only compensated member. By law, at least half of the 
Council members must come from the private sector; the other hall 
are traditionally senior level government officials. Council members 
serve 3-year terms. 

Who are Members of the Conference? 

By statute the Conference is limited to 101 members. All but 
the Chairman serve without pay. Of the 101 members, a majority 
must be government officials. Government members must either 
be the head of the department or agency or appointed by the head. 
Subject to Council approval, the Chairman appoints up to 40 public 
members who are leading academic authorities in administrative 
law, consumer or public interest representatives, or members of the 



practicing bar. These members serve 2-year terms and represent 
diverse political and philosophical positions. 

The membership meeting in plenary session is called the 
Assembly of the Conference. By statute, the Assembly must meet 
at least once annually and normally meets twice a year, in June and 
December The 101 -member Assembly has ultimate authority over 
all Conference activities and votes on recommendations and changes 
to Conference bylaws 

Each member belongs to one or more of the Conference's six 
standing committees: 

D Adjudication 

n Administration 

D Govemmental Processes 

□ Judicial Review 

D Regulation 

n Rulemaking 

The Committee on Adjudication studies adjudications un- 
der the Administrative Procedure Act. 

The Committee on Administration considers, among other 
topics, altemative means of dispute resolution and procedures 
federal agencies use to operate assistance, procurement, and 
other administrative programs. 

The Committee on Governmental Processes focuses its 
attention on the techniques government agencies use to implement 
federal programs. 

The Committee on Judicial Review considers statutory and 
case law concerning judicial review of administrative actions as well 
as those aspects of administrative procedure that affect the avail- 
ability or effectiveness of judicial review. 

The Committee on Regulation focuses on administrative 
procedure applicable to the control of private economic activity, 
including deregulation. 

The Committee on Rulemaking considers whether the pro- 
cedures federal agencies use to promulgate rules and regulations 
are adequate and clearly delineated. 



From time to time the Chairman, with the approval of the 
Council, appoints special committees. 

In What Activities Does the 
Conference Engage? 

The Conference engages in an extensive research program 
determined by the Chairman and the Council based on recommen- 
dations from the committees, members of the Conference, the 
academic community, committees or members of Congress, or 
members of the public. 

Through the Office ol the Chairman, the Conference also 
serves as a forum for the interchange ol infomiation among 
departments and agencies and regularly provides advice and 
assistance on administrative procedure issues. 

Throughout the year the Conference offers a variety of educa- 
tional programs including roundtables, seminars, and colloquia. In 
addition, the Conference sponsors a working group that is drafting 
model rules of adjudicative procedure for agencies. 

The Conference maintains a law library, which is part of the 
Federal Depository Library System, that emphasizes administra- 
tive law and process materials. 

How is Conference Research Conducted? 

Research topics are approved by the Council upon recom- 
mendation of the Chairman. With Conference staff assistance and 
through the work of consultants, the committees conduct studies on 
those subjects selected for examination and develop proposed 
recommendations. 

How are Recommendations Approved 
by the Conference? 

Recommendations, which have been approved by a commit- 
tee, are presented at plenary sessions to the Assembly, which has 
complete authority to approve, amend, remand, or reject the 
recommendations. On occasion, the Assembly, rather than ap- 
prove a formal recommendation, will adopt a "statement" — similar 
to a resolution — on a matterof administrative procedure. Approved 
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recommendations are then published in the Federal Register, and 
fonrt^arded to Congress, the courts, or appropriate federal agencies. 
The deliberations of the committees and the Assembly are open to 
the public. 

The Chairman is authorized to encourage federal departments 
and agencies to implement recommendations the Conference 
adopts and to make independent inquiries into procedural matters 
considered important for Conference consideration. 

What Sources of Information Does 
the Conference Provide? 

Upon request, the Conference furnishes copies of its recom- 
mendations, statements, and reports to interested persons. All 
official Conference documents are available for public inspection in 
the Conference library. Recommendations and statements of the 
Conference appear in the Code of Federal Regulations. Title 1. 
Parts 305 and 310. 

The Conference publishes sourcebooks, practical guides, a 
newsletter, and a bibliography in addition to an annual report. 
These are available free of charge from the Conference. Examples 
of sourcebooks include Federal Administrative Procedure 
Sourcebook and The Sourcebook: Federal Agency Use of Alterna- 
tive Means of Dispute Resolution. Examples of practaical guides 
include A Guide to Federal Agency Rulemaking and the Manual for 
Administrative Law Judges. 

In 1991 the Conference began management of its Roster of 
Neutrals, which is a database of mediators, facilitators, and convenors 
who are available to assist parties involved in disputes with federal 
agencies. The Roster is part of the Conference's program on 
alternative methods of dispute resolution (ADR). 



Seminar Speakers 

Robert S. Ross, Jr, is Acting Chairman of the Administrative Conference of the United States. 
Prior to his designation by the President, he was Assistant to the Attorney General for International 
Affairs. Before entering federal service, Mr. Ross served as Executive Deputy General Counsel, 
Commonwealth of Pennsylvania, and Deputy Counsel to the Governor. His career also includes 
several years in private law practice. 

Charles Pou is Senior Attorney at the Administrative Conference of the United States, where he 
supervises the agency's alternative dispute resolution activities. He was centrally involved in the 
drafting of the recently enacted Administrative Dispute Resolution Act and speaks and writes 
frequently on administrative law and dispute resolution issues. Before coming to the Conference, Mr. 
Pou was in private law practice in New York City. 

Michael K. Lewis is Senior Associate, Center for Dispute Settlement. A mediator, trainer, 
teacher and lawyer, Mr. Lewis is special advisor to the National Institute for Dispute Resolution. He 
has taught at the law school at Georgetown University, The George Washington University, Harvard, 
and the American University, and was a faculty member of the American Bar Association's National 
Institute on Family Mediation. 

David M. Pritzker is a Senior Attorney at the Administrative Conference. Much of his work has 
centered about the theory and practice of negotiated rulemaking and other alternative means of dispute 
resolution. He is a volunteer mediator for the District of Columbia Superior Court and has lectured 
widely on ADR. Mr. Pritzker was on the faculties of Wellesley and Brooklyn Colleges and was a 
LEGIS Congressional Fellow. 

Linda R. Singer is Executive Director of the Center for Dispute Settlement and a partner in the 
law firm of Lichtman, Trister, Singer, and Ross. Ms. Singer is an active mediator and arbitrator who 
has helped several federal agencies develop dispute resolution programs. She is the author of Settling 
Disputes^ an award-winning book on the status of ADR activities, and teaches at the Harvard and 
Georgetown law schools. 

Patricia A. Hahn is Director, Office of Public Assistance, at the Interstate Commerce 
Commission and Visiting Fellow in Dispute Resolution at the Administrative Conference. Prior to her 
current positions, Ms. Hahn was Minority Counsel, Subcommittee on Aviation, Senate Committee on 
Commerce, Science and Transportation. She was also in private law practice in Washington, D.C., 
and served in state government with the Office of the Attorney General of the State of Maryland. 
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WHAT A MEDIATOR CAN ADD 

TO NEGOTIATIONS 

□ Earn parties' trust 

□ Understand interests and priorities 
n Generate creative solutions 

□ Discover mutually acceptable standards 
D Help parties understand negotiating 

constraints 

□ Help assess alternatives to agreement 

□ Bring closure 



STAGES OF MEDIATION 



1. Introduction 

2. Gathering Information 

3. Developing Options 

4. Narrowing Options 

5. Closure 
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CENTER FOR q utune of m epiatiqn stapes 

DISPUTE 

SETTLEMENT 

A. IntrodliCtion 

1. Purpose: 

a. Explain the process 

b. Gain parties' trust 

2. Mediator's role 

a. Introductions 

b. Role of mediator 

(1) No power to decide case 

(2) Help parties to reach their own agreement 

B. Initial Joint Sessionrs) 

1 . Purpose: gather information 

a. General facts 

b. Positions: what parties want 

2. Mediator's role 

a. Ask parties to tell you about their situation 

b. Listen actively 

c. Ask open-ended questions 

d. Ask what parties would like to have happen 



Copyright 1991. Center for Dispute Settlement. Not to t>e reproduced without written permission. 



1666 Connecticut Ave, NW Woshington, DC 20009 202-265-9572 Fox 202-328-9162 



e. Manage interaction 

(1) Role of venting 

(2) Role of silence 
Initial Private Sessions 

1. Purposes 

a. Gather information (initial private sessions) 

(1) Elicit sensitive facts 

(2) Identify interests: what parties need 

b. Develop options 

2. Mediator's role 

a. Start with Issues important to that party 

b. Ask open-ended questions 

c. Show empathy 

d. Translate and clarify 

e. Check positions (e.g., "Let me be sure I understand what you 
would like to see happen.") 

Subsequent Sessions 

1. Purposes 

a. Move parties towards agreement 

(1) Narrow options 

(2) Consider alternatives to agreement 

b. Mediator's role 

(1) More active 

(2) Transmit information 



(3) Use hypothetical questions to communicate possible 
settlements ("What if ...?" "Would it be possible ...?") 

(4) Ask questions about parties' positions; make 
predictions of legal success or failure carefully and 
sparingly 

(5) Use subtle persuasion 
Final Joint Session 

1. Clarify agreement; 

2. Acknowledge no agreement; or 

3. State partial agreement and clarify remaining issues in dispute 




JUDY/CHRIS ROLE PLAY ACUS.TR 

CENTER FOR 
DISPUTE 

btl ILt/V\tlNI jpjjy 8DLLIVAN/CHRIB PANGROTE 

INFORMATION KNOWN TO BOTH PARTIES 

Judy Sullivan is a 33-year-old legislative analyst in the office 
of the Deputy Director for Policy, Plans and Analysis. Chris 
Pangrote, Judy's immediate supervisor, now 51, has been with the 
agency for the past 28 years. 

Since joining the agency after receiving a Harvard MBA in 1985, 
Judy always has received top performance ratings. Following her 
promotion to analyst in 1988, Judy has been given high visibility and 
important job assignments. During this past performance cycle, she 
was assigned to several jobs relating to the savings and loan crisis. 
On her last assignment she managed a major portion of the job and 
received positive feedback from the associate director. 

There are 20 analysts in Judy's office. All are men except Judy 
and two other women. One of these women is several years older than 
Judy, but has been with the agency only one year, and has been in 
Judy's office for four months. The other woman has been in the 
office for five years and has not received a bonus, but has not 
complained to her supervisor. 

All Judy's supervisors are male. Chris, and John Simmons, 
Chris' supervisor, have been Judy's supervisors for the past two 
years. During that period, two complaints were received from non- 
agency officials (one male and one female) that Judy was too 
aggressive in her dealings with them. Chris counseled her on how to 
deal with such officials more effectively. Judy did not respond well 
to the counseling. 

The agency has a pay-for-performance bonus assessment process, 
under which 15 percent of the work force receives special bonuses. 
Although Judy's performance appraisals have been high, she has missed 
the bonus group the past two years — by 0.8 points in 1989 and by 
0.05 points in 1990. 

One component of the appraisal process is a requirement that the 
employee being rated submit a "contributions statement" detailing the 
employee's assessment of her contribution to the overall agency 
mission. For the past two years, Judy's contributions statements 
have listed several significant contributions during the assessment 



Copyright 1992. Center for Dispute Setttemerit. Not to be reproduced without written permission. 



1666 Connecticut Ave, NW Woshington, DC 20009 202-265-9572 Fox 202-328-9162 



JUDY/CHRIS ROLB PLAY ACUS.TR 



period. During both assessment periods the Management Review 
Committee (MRC) gave her a contributions score of 14 points out of a 
possible 20 points. In both years this relatively low ranking on the 
contributions score has prevented Judy from being Included In the top 
15 percent group. 

Each year Judy has requested feedback from the MRC on why 
she did not receive a top bonus. She was told that, although she 
received very high performance appraisal bonus scores, her 
contributions to the organization have not been perceived as 
significant. Judy does not accept this reason. She Is convinced 
that she Is a victim of sexual discrimination. She went to the 
Civil Rights Office to file a discrimination complaint and was 
encouraged by the counselor to try mediation. She agreed. 



LINDA R. SINGER 



OlZ 



LING 



DISPUTES 

CONFLICT RESOLUTION IN BUSINESS. 
FAMILIES, AND THE LEGAL SYSTEM 




WESTVIEW PRESS 



REPRODUCED WITH PERMISSION 
OP THE AUTHOR 
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Techniques for 
Settling Disputes 



L 



LssovATiONS TO SETTLE DISPUTES rely on a few basic techniques 
Unfortunately, even professional dispute resolvers do not always mean 
the same process when ihey use a particular word to describe it 
Despite a common tendency, dating from the early development of 
the English language, to deKribe "mediation." "arbitration." and even 
negotiation" interchangeably or to refer to them all glibly as "ADR " 
these techniques represent distinct methods of dealing with conflict 

Techniques for settling disputes can be grouped along a spectrum 
(see Figure 2.1). In general, the farther a process is from the left of 
the spectrum, the higher the cost to the parlies and the less control 
they have over the outcome. Processes appearing on the right side 
of the single vertical line (short of violence) involve outsiders— those 
with no stake in the outcome to the dispute. To the right of the 
double vertical line, the outsiders are given the power to make a 
decision for the parties. 

At the far left of the spectrum, people with a complaint or dispute 
simply walk away from it. In the United States, where methods of 
settling disputes are not readily accessible, both this extreme and the 
violent extreme noted at the far right are all too common. 

When people affirmatively attempt to resolve conflicts (rather than 
walk away), the most common way to do so b through negotiation 
In which people try to settle their own disputes. As attempts at 
settlement progress along the spectrum, outsiders become Involved 
In Increasingly active ways, through conciliation, mediation, or some 
hybrid involving elements of negotiation, medialion. and arbitration 



I 



If 
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A$ ouiside participation inaeases, the disputing parties surrender 
more and more power to resolve their own disputes. Their surrender 
reaches its ultimate at the right of the spectrum with arbitration and 
adjudication, where outsiders make binding decisions. At the far right, 
through adjudication, those dedsions are public and are made by 
public bodies, namely courts or administrative agencies. (Legislature* 
also make binding, publicly enforceable dedsions.) People who use 
one or more of the various techniques for settling disputes generally 
attempt to preempt such decisionmaking through their own agreement. 

The basic processes for settling disputes are negotiation, mediation, 
and arbitration. 



Negotiation 



Negotiation involves only the people (at least two but often many) 
ennr>eshed in a dispute. Through negotiation, they communicate with 
each other in an effort to reach agreement. We all negotiate daily— 
with spouses, with children, and with peers, supervisors, and em- 
ployees. 

Ideas about how to negotiate effectively only recently have begun 
to interest scholars and other observers. The resulting theories can 
be grouped into two prindpal Khools of thought. In one. sometimes 
called ''competitive" negotiation, the negotiators seek to maximize 
their own gains, generally at the expense of other parties. Exaggerating 
(even lying), flexing muscles, or threatening to walk away may be 
useful techniques for achieving this goal. This method, although used 
exclusively by some negotiators, may be appropriate only in one- 
shot, single-issue negotiations over limited resources. 

In the other school, called "collaborative/* "problem-solving," or 
"win-win" negotiation, the goal is to help all the parties meet their 
needs. This method, which many negotiators prefer, is particularly 
appropriate where the negotiators will continue to deal with one 
another in the future or where creative solutions are possible. Thus 
their ongoing relationship, credibility, and trust are Important. 

Searching for joint gains should be distinguished from comprom- 
ising, which requires that everyone give up something. The goal In 
collaborative negotiation te to find solutions that satisfy everyone's 
interests, not to leave everyone with less than was hoped for. "Splitting 
the difference" In compromise merely distributes the pain of losing— 
and often rewards the more unreasonable bargainer to boot. 



II 
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Naturally, all questions cannot be solved through collaborative 
negotiation; if there is only one pie to divide, giving someone a bigger 
piece necessarily means that the others will be smaller. Yet in a 
surprisingly large proportion of negotiations, the pie can be enlarged 
before it is cut. In fact, most negotiations have elements of two 
processes, which a recent book on r^egotiations for managers calls 
"aeating" and "claiming."' This is especially true when the parties' 
relationships are continuing and there is more than one issue to be 
settled. 

Roger Fisher and William Ury's best-seller, Ctlting to Yet, together 
with several works on negotiation that followed, discusses basic 
techniques for problem-solving negotiation.' Among them are the 
following: 

Distinguishing Interests from Positions. A aitical negotiating skill is 
the ability to identify the negotiator's own as well as other parties' 
interests. In order to do this, interests, or underlying needs, must be 
separated from positions, the public stands the parties take concerning 
the issues in dispute. Parties should ask themselves— and oi\e an- 
other— lyhy they care about a particular issue. The answer nuy well 
reveal their underlying needs. 

For example, if an employee asks for a raise, does she need the 
money? Or does she believe that she currently lacks the prestige her 
contributions should bring? Or does she consider herself unfairly 
treated as compared with other employees, who she believes do work 
of the same or less importance? Is the employer's position based on 
financial or equitable considerations? Do the parties have different 
views of the employee's performance or her value to the company? 

Generally, each p^rty to a negotiation will have several different 
interests, which need to be ranked In priority order Once priorities 
are understood, it may be possible to devise trade-offs of issues that 
are unimportant to one party but aitical to the other. Insurance 
company claims adjusters negotiating with accident victims, for ex- 
ample, should recognize that of^ victim may have an urgent need 
for immediate cash, while another, with sick leave or family support, 
is more concerned with long-term inconne and security in old age. 
Either may be willing to accept a smaller settlement if It is tailored 
to the particular r\eed for quick payment or long-term security. 

Creoiing Options to Salisfy Ever^ue^ Interests. The most creative 
part of negotiation is developing options or trades for meeting the 
needs of the parties. Negotiations are most productive when parties 
feel comfortable Inventing solutions without committing to them— 
at least not until all possible outcomes have been Identified and 
evaluated. 
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In some ca$e$« the parties can discover options that will resolve 
single issues in a way satisfactory to everyone. For example, if the 
employee's prestige is her priority, perhaps additional responsibilities 
or a new office or title can serve the purpose at a much lower cost 
than a significant raise. In a different example, a divorcing couple's 
house, which both of them want, can be sold and the proceeds 
divided to enable each of them to make a downpayment on a new 
house. 

In other cases, the parties may be able to trade separate issues of 
different priorities to eKh. (One spouse keeps the house but gives 
up other property or support.) Because of the possibilities for trade* 
offs, multi-issue disputes often turn out to be easier to resolve than 
single issues* which may allow less room for aeative swaps. 

Finding Mutually AcceplabU Standards. If the parties can agree on 
standards, or neutral principles, to govern their settlement, agreement 
on substance will be easier. It also may seem fairer and less arbitrary. 
Examples of standards parties might agree to are laws, court decisions, 
technical specifications, or regulations; neutral appraisals of property 
to determine values; "blue book" prices for automobiles; and methods 
such as letting the person who does not cut the pie choose the first 
piece. (By using the pie-cutting method, which most of us learned 
as children, one of two people fighting over various items of property 
as part of dissolving a business or marriage can divide them into 
two shares and the other can select a share. Or the parties can agree 
to alternate choices.) 

Recognizing Constraints, Every negotiator works within limits. For 
example, do all the parties have the authority to conclude a final 
agreement? Or does the agreement have to be ratified by someone 
else not at the table? Do parties have a deadline or a limited budget? 
Sometimes negotiators can collaborate to remove constraints; they 
might convince absent parties to ratify, extend deadlines, or increase 
budgets. Wherever possible, however, it Is simpler to have the parties 
who must approve agreements participate in reaching them. 

Understanding the Alternatit^s to Agreement. A negotiator's power 
in a particular negotiation depends on the attractiveness of the party's 
alternatives to agreement. The better the alternatives, the less the 
person needs to give up in order to secure settlement. If more than 
one alternative Is possible (as in litigation, where a party may either 
win or lose), both the best and the worst alternatives, together with 
the costs of achieving them, are important. (Fisher and Ury coined 
the acronym "BATNA" to remind negotiators to remember their "best 
alternative to agreement.- Often it seems that the "WATNA." or 
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"worst alternative to agreement/' is both more significant and more 

whCtwV happen if the parfies fail to settle. In this regard, i .s 
rm;^rt"nt to remember tha't agreement is not always the b«t option 
in Vparticular situation. In some cases a party s ''^^'^'^^^y /!;^- 
nattve exceeds anything that can be gained through the nego utton. 
Each of the parties m^y exaggerate the attractiveness of lU own 
alternat ves, while belittling those available to other part.c.pants. 



Mediation 



m negolUtion every par.y has * stake In Ihe oulcome. N*S^»«^ 
often gel locked into positions. Insisting on receiving everything they 
wan" ind refusing to make concessions. At that point they may find 
U helpful to bring In an outsider to assist in the n«8<>««*»»n»- A" 
lmpIrU.1 umpire may be able to get negotiations back on track In 
any number of ways: 



. By soothing ruffled feelings . .u . .u 

. By acting as a neutral discussion leader and ensuring that all 

the parties have ample opportunity to speak 
. By helping to distinguish interests from positions 
. By working with the parties to devise creative solutions for 

meeting their needs 
. By earning enough of the parties' trust that they w.l share 
confidential Information about their '"»«**'* »'«*j"f";*"^*J,„ 
. By communicating selected information back and forth, often 

translating it from negative to positive language 
. By serving as an agent of reality, helping the parlies to be mor« 

realistic aboul their alternatives to agreement 
. By keeping negotiations going when the parties are ready to give 

. By acting as a Kapegoat when things go wrong 

Mtdialion. the principal form of thinl party assistance, liwolvei ao 
outsider to the dispute, who lacks the power to maV« decision* for 
the parties. The mediator meets with the parties, often both separately 
and together, In order to help them reach agreement. 

The most efficient tradeoffs te<julre an exchange of Informatloft. 
Yel parties may be reluctant to participate unless ihey Irusl one 
another. A mediator attempts to gain the trust of all the parlies so 
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that they will confide in the mediator about their priorities, their 
options, and their alternatives to agreement — critical information ihal 
they often do not wish to share. In this way the mediator may discover 
areas of agreement when the parties' lack of trust in one another or 
fear of appearing weak or excessively eager to settle may prevent 
them from revealing their true interests or "bottom lines" to one 
another 

The mediator also may help the parties to develop creative solutions, 
although the person has no power to make decisions. Unlike third 
parties who decide or even recommend, mediators have no need either 
to judge guilt or innocence or to decide who is right and wrong. 
They can help the parties to focus on remedies for the future rather 
than on punishnrvent or revenge or who is responsible for an event 
in the past. 

Unfortunately, the term "mediator" has been used so loosely that 
no one who hears it can presume the speaker intends to denote its 
original meaning — helping people to reach their own settlement. Some 
""mediators" recommend particular solutions; still others attempt to 
predict what a particular decisionmaker would decide in a given 
situation. The courts in Michigan went further and established a 
"mediation" program with penalties for refusal to accept a recom* 
mended decision. (In answer to the question of why the program 
had been called "mediation*" court officials confided that they thought 
arbitration had a bad name.) Finally, the press often uses the phrase 
iruccurately; a recent front-page article in the Washington Post reported 
on a "mediator's" binding decision of a local zoning controversy.^ 

Although mediators usually are outsiders to the dispute, the me« 
diator's role may be played by a participant in the dispute who is 
more interested in securii>g an agreement than in dictating any 
particular terms. Thus the mediator may be a real estate agent whose 
commission depends on having the buyer and seller reach an agree- 
meni. Or the mediator may be a supervisor who has the power to 
resolve a particular disagreement between subordinates but concludes 
that the best way to reach a solution they both can accept is to help 
them decide the matter for themselves. 

In some situations, ''mediators'' may not even be purely neutral 
as to the results of a particular negotiation. Henry Kissinger in his 
Middle Eastern shuttle diplonucy and later jimmy Carter at Camp 
David with Menachem Begin and Anwar el-Sadat clearly had an 
Interest in some of the terms of th^ agreements reached between 
Israel and Its neighbors. Yet they had an even greater interest in 
having the conflict resolved without bloodshed. 
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Anyone who is a parent with more than one ch.Id has n^*»*J; 
We seem to know instinctively that it is often better to help people 
learn to settle their own disputes than to do It for 'l^f^-f' f 1" 
,0 advise them of what we would do if we were .n the.r place. To 
be most effective, a mediator needs infinite reserves of pal|enc«. 
inventiveness, good humor, and persuasion^ According to W.U.am 
Simkin, a well-known labor mediator, a mediator should have 

1. the patience of Job. , .. r i .w 

2. the sincerity and bulldog chirKteristics of the English. 

3. the wit of the Irish, 

4 the physical endurance of the marathon runner. 

5. the broken field dodging abilities of a ha:ft»ack. 

6. the guile of Machiavelll, ..... 
? the personality-probing skills of a good psychiatrist. 

8. the confidence retaining characteristics of a mute. 

9. the hide of a rhinoceros. 
10. the wisdom of Solomon.* 

When mediation is used in technical or legal di*?"'"; '^""fl^Sj* 
would add to Simkins list some substantive knowledge about the 
subiect in controversy. . 

Regardless of the setting, every mediation that '«*"«'* l"*^;**"^"! 
has afleast six separate (although not always easily identifiable) stages. 

e Initial contacts between the mediator (or program employing th* 
mediator) and the parties . . # ^ 

. Entry of the mediator into the dispute and setting of ground 
rules to guide the process «. • ^ 

. Gathering information about the dispute, identifying the issues 
to be resolved, and agreeing on an agenda 

. Creating options for settling issues .k-«. i« ih* 

. Evaluating options for settlement and comparing them to the 
parties' alternatives to agreement r.K*^u«ui* 

. Reaching full or partial agreement on the «"^ *"<;« ^i'^^.^'P^^ 
loRether with whatever plan is needed for implementation and 
monitoring, or concluding that agreement, at least at present, is 
impossible 

As the process moves through these stages, the '«*^<>;V;f'! 
shifts. Once having entered into a dispute and « jW'f^, «^, 
rules for mediation, a good mediator allows the parlies to talk about 
iheir connicls And vent their feelings. The mediator listens, asks open- 
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ended questions (What happened>" "WK.. i ,.. . 

most imporlanl?"),and*ttemmsfo*c, ^t ''**• "^^*^ '»"" *'« 

*nd eve^handednes, ^ '° '*'*^''*'^ ''"*• »>/ ^^'o^ing in.eres. 

turing and guiding the disc^s^Z ani 7 * '"'o^n^'Hon to struc- 
l"nsn,i..ing'infori,ion Uo7Z p r.'y oTncr^'i^'"*'*""* '"^ 
« done most obviously when ih^ S> *^'' ^" «""*'"i»«I 

individually; i, also may need robTdTnew.^^ T** ^"*^ '^ P^'''" 
but cannot (or will not)^mp^tnrf ,!k^" '''* P*'''« «'* '^g^'hw 

The mediator trie, to S^ l^";* **"* *"*^''*" » "^'V 
building on areas of agreemlnVtndr '""^""^ consensu? by 

In a dispute over tJ? pr^ '/ . n °''?V'*" °' **'"«''«^'^^^^^ 
"mediator may ask. -anCamethaMh ^^'*"'^• '<>' '"^"'P'e. the 
so we ought'to get moVThln onl 1 /"" '* ^'^'''^ speculative, 
between divorcing Pa^nt, e"ch der^l^'? *PP?'**'?" '" • conrtict 
children, the mediator mthr«vTl,"* f * ^*'~*y <>' «»»<^i' 
concerned about provdi^tlL m«. o ir,'^"' ^'^ °' ^O" *'• 
because you both hav* ™.Lr "^^ ''*^'« ''^« for Jenny and Joe 

:?r i- '^- -~- 'i^r L- i^ i 

• To opioce Wllemtnl possibililiM wilho,,. ,k. < 
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• To enable people to continue to work toward an agreement in 
cases where joint hostility, intimidation by one pJirty« or lack of 
assert iveness by another convinces the mediator that joint sessions 
are unproductive 

Only in separate sessions can a mediator be certain of fiilly under- 
standing the needs of all parties. It is rare that a party* having been 
assured of confident tality, will not add to what already has been said 
in joint session. 

The extent to which a mediator familiar with relevant laws, reg- 
ulations, or precedents should tell the parties about them is hotly 
debated. The way in which a court or other decisionmaker such as 
a legislature or zoning commission, might decide a particular dispute 
need not control the outcome of the parties' negotiations. To the 
extent that is predictable, however, this information sheds light on 
the alternatives to agreement. It also may be useful in establishing 
a standard to guide the negotiations. In a dispute over comnvercial 
development in a residential neighborhood, for example, existing zoning 
laws can be invoked not only to predict how a zoning commission 
might decide a particular question but also to shed light on the land 
uses that were intended for the neighborhood and what might happen 
in the future. 

In dealing with large disputes over public policy, mediators have 
coined a number of new terms to describe their processes: Regulatory 
negolialion, or negotiated rulemaking, describes the increasingly popular 
device of inviting as many as twenty or thirty representatives of 
opposing special interests, such as manufacturers, %vorkers, and con- 
sumers, to use mediation to agree on new government rviles covering 
such topics as safety standards for industrial w*orkplaces and envi- 
ronmental pollution by industrial chemicals or garbage dumps. Ne- 
gotiated investment strategies use the same techniques of multiparty 
mediation to reach consensus about government expenditures for 
social services or public works. 

Unlike mediation, conciliation usually connotes only preliminary 
involvement by a third party. The outsider (sometimes called a 
"facilitator") may bring the parties together or carry a few messages 
back and forth. Facilitators also nuy act as moderators in large 
meetings, making sure that everyone is able to speak and be heard. 
Facilitators are not expected to volunteer their own ideas or participate 
actively In moving parties toward agreement. In effect, conciliation 
and facilitation are less active forms of n\ediallon. 

In earlier usage in the United Stales, "conciliation'' was used simply 
as a synonym for "meilialion." The Federal Mediation and Conciliation 
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Service got its name when one house of Congress wanted a "mediation" 
and the other a "conciliation" service. In statesmanlike tradition, the 
agency continues to use both names. "Conciliation" fell out of favor 
in the United States because separating spouses, sometimes forced 
into court-sponsored efforts to reconcile them to staying married, 
disliked the connotation of "reconciliation." During the civil rights 
movement, "conciliation" sounded too much like minimizing conflict 
(AS opposed to resolving the issues underlying it) to be an acceptable 
term. It gradually was replaced by "mediation." In Canada, Great 
Britain, and Australia "conciliation" still is used to mean "mediation." 



Hybrids 



A mediator who predicts how a decisionmaker would decide a dispute 
ventures at some point into a territory beyond mediation and close 
to arbitration. Much of the recent growth in dispute resolution has 
been in processes that combine some sort of mediation with other 
techniques designed to prod the parties to settle if mediation fails to 
produce agreement. These hybrid processes (sometimes confusingly 
called "mediation") frequently include the mediator's recommendations 
for settlement, some sort of nonbinding evaluation of competing 
claims, or even a binding decision if mediation does not settle the 
dispute. 

Hybrid techniques include use of government or corporate om- 
budsmen (or the newer, gender-neutral "ombuds" or "ombudspeople") 
who investigate complaints by citizens, employees, or customers and 
attempt to settle them through mediation. If settlement efforts fail, 
the ombudsperson recommends an appropriate resolution. These 
individuals work for corporations, rvewspapers, universities, and public 
and private agencies and institutions, such as mayors' offices and 
nursing homes. 

The US. version of the ombudsman borrows from the Scandinavian 
tradition of a respected, independent public official whose function 
it is to investigate citizens' complaints and criticize government 
agencies. In the borrowing, however, a significant difference has 
occurred: Most U& ombudspeople work for the organizations they 
monitor. Yet they remain outside of the ordinary chains of comnfiand 
and generally report to the chief executive officer of a company or 
agencyo 

If disputes Involve technical questions, ncuirat txperis may be hired 
by the parties or appointed by a court. In a controversy over con- 
struction, for example, the expert may be an engineer an architert 
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. „,p.„«,. o. . mason; in . a.pu>. o- scW^'jJS;^"^^,,'!: 

•rrnr;K.t«x^st"ri 

. Ml flrfwi Uial. D.si8nei » diKour.t. ptol«««l "i«l« by. P™" 

'ZTL fU-ay expUins U to '»- P-'^P^IV^f ^^^^^ 
to Iheir questions. Whether courts can force «<^*'j''""* f*/;'" J^ 
Seir attorneys) to participate in summary jury tnals has been the 

reject of re^nt co'urt ^-'-r't^;^^^^^^^ television 

Comphinl proirams operated by "'^^ftP*;*' "^ » »o settle com- 

stations, or consumer protection agences ««»»«*"'?' Treouently by 

rX.l ul o, «w/.w.y bu.ln«.«' ««"« '" "^ j,,,,,, „ 
.„/c.nnr (.0,. o. .^.n,^^^ «^. .J^-3.- ^^^^ 

Uwk at ih. .eali.i« ot iheit dispute, wuhow ihe 6I<« ^ ' , '' „S 
!S...sa,ial assessment. It then Jives tt»m an opportunrt), to negotule 

plaints made by employees or clients of corporations or other lar^e 
ofRanizotions. such as school* or r'»»ons. 
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McJiatiofi/^^^^^^ ("mea/arb-) is used by disputants who want 

a binding decision if they cannot agree. The third party mediates 
then If an agreement is not reached, decides the dispute. The same 
person often is used to mediate and arbitrate so that the parties do 
not have to start over if they cannot resolve their dispute in mediation 
A person performing both functions is not supposed to use any 
confidential information learned during mediation in reaching the 
arbitration decision. But no one knows whether such information 
actually can be excluded from the arbitrator's mind or, conversely 
whether the knowledge that the mediator eventually may make a 
decision prevents the parties from sharing confidential information 
m the first place. Consequently, some disputants (and many neutrals) 
prefer to use a different person to arbitrate if they fail to settle in 
mediation. 

Courhannexed arbitration is not really arbitration at all. Used by 
more than twenty states and ten federal district courts to dispose of 
civil litigation, court-annexed arbitration bears a faint resemblance to 
the tradition of private arbitration in labor and contractual disputes 
Private arbitration usually is undertaken voluntarily, and its results 
are binding on the parties. Court-annexed arbitration, on the other 
hand, typically is mandatory and appealable to a court. 

Court arbitrators generally are local lawyers. All civil cases brought 
for certain amounts of money (sometimes as high as $100,000) must 
be submitted to arbitrators for prompt, nonbinding "decisions" before 
the cases can go to trial. Hearings are briefer and less formal than 
trials. Although people unhappy with the results of court-based 
arbitration can demand new trials, they risk paying various costs if 
they fail to improve their results. Sometimes adverse decisions in 
arbitration simply prompt the parties to negotiate further and settle 
prior to trial. 



Arbitration 
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Arbitratiou is the most popular form of private, thirdparty decision- 
making. It has been used in the United Slates since its early commercial 
history, when businesses decided they preferred to have their disputes 
resolved by insiders enforcing the practices of their particular trades 
rather than to have them decided by outsiders applying legal rules 
and precedents. Arbitration still is used predominantly in businesses 
desiring private dispute resolution. Many (perhaps most) labor and 
commercial contracts provide that one or more neutral third parties 
will decide any dispute that may arise under the contract. The disputants 



agree in advance to be bound by the arbitrator's decision. Procedures 
are more like court than like mediation. Short of reversal by a court, 
possible only where an arbitrator commits fraud or shows excessive 
zeal in defining the issues that can be arbitrated, the parties must 
live with the arbitrator's decision. 

Arbitration retains some of the advantages of dispute settlen^ent 
by consensus. At least in the business context, arbitrators generally 
are insiders, familiar with the subject matter of the dispute and the 
customs of the parties in dealing with one af>other. Unlike in court, 
the disputants can participate in choosing the arbitrator and in drafting 
the rules that govern the process. Arbitrators need not be bound by 
precedent. Over the years, however, arbitration has acquired son^ 
features of the court process. Between 1927 and 1947, the percentage 
of cases arbitrated under the auspices of the American Arbitratkx\ 
Association in which lawyers appeared to represent disputants grew 
from 36 to 91 percent; it has not deaeased since then. (In labor 
arbitrations, 77 percent of employers and 52 percent of unions are 
represented by attorneys at the hearings.) The lawyers frequently file 
briefs, which cite precedents from earlier court decisions or arbitrations. 
As a result, arbitration has developed its own voluminous case law, 
and prearbitration discovery and prehearing conferences have become 
common.^ Yet a recent study found arbitration generally faster than 
the courts, more likely to result in a decision (as opposed to a 
settlement) — but not necessarily less expensive.* 

Because arbitrators have decisional authority as well as precedents 
to guide them, they may have an easier task than do mediators. As 
one professional labor mediator put it, the mediator, unlike the 
arbitrator, "has no science of navigation, no fund inherited from the 
experience of others. He is a solitary artist recognizing, at most, a 
few guiding stars and depending mostly on his personal po%ver of 
divination."* According to Chicago arbitrator John W. Cooley* "It is 
fair to say that while most mediators can effectively perform the 
arbitrator's function, the converse is not necessarily true."* 

Because it is private, frequently faster, and sometimes less expensive 
than court, arbitration Is l>eing used by a growing number of insurance 
companies and manufacturers. Even divorcing couples, unable or 
disinclined to settle their disputes through mediation, occasionally 
have discovered or rediscovered arbitration as a part of the informal 
settlement movement. 

In localities where courts are particularly aowded or in cases 
where parties shun publicity, disputants who have no contractual 
relationship requiring them to arbitrate nuiy hire their own private 
judges (usually retired judges), who use the form of arbitration seen 
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on television in Judge Wapner's "People's Court" and dubbed "renl- 
ajudge." The process works like arbitration; in California, however, 
these private decisions may be appealed through the regular court 
system. 



Acijudication 

Adjudication is also binding decisionmaking, this time by courts or 
administrative agencies. Decisions are made by public employees, in 
public proceedings, and are publicly enforced. 
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Administrative 
Procedure 

Act 



Citations: 

5 U.S.C. §§551-559, 701-706, 1305, 3105, 3344, 5372, 7521; 
originally enacted June 11, 1946 by Pub. L. No. 404, 60 Stat. 237, 
Ch. 324, §§1-I2. 

The Administrative Procedure Act (APA), as originally enacted, 
was repealed by Pub. L. No. 89-554, 80 Stat. 381 (Sept. 6, 1966), 
as part of the general revision of title 5 of the United States Code. 
Its provisions were incorporated into the sections of title 5 listed 
above. Although the original section numbers are still sometimes 
used, all references to the Act in this volume are to sections of title 
5. 

Section 552 has been revised significantly and is commonly 
known as the "Freedom of Information Act." Sections 552, 552a 
(the "Privacy Act"), 552b (the "Government in the Sunshine Act"), 
and sections 701-706 pertaining to judicial review are discussed 
separately. Two significant amendments to the rulemaking and 
adjudication procedures of the APA were two laws enacted in 1990 
- the Administrative Dispute Resolution Act and the Negotiated 
Rulemaking Act; they too are discussed separately, though briefly 
summarized herein. 



Overview: 

Attempts to regularize federal administrative procedures go back 
at least to the 1930's. Early in 1939, at the suggestion of the 
attorney general. President Roosevelt asked the attorney general to 
appoint a distinguished committee to study existing administrative 
procedures and to formulate recommendations. The Attorney 
General's Committee on Administrative Procedure, chaired by 
Dean Acheson, produced a series of monographs on agency 
functions, and submitted its Final Report to the President and the 



Congress in 1941. These materials, plus extensive hearings held 
before a subcommittee of the Senate Committee on the Judiciary in 
1941, are primary historical sources for the Administrative 
Procedure Act. 

The Administrative Procedure Act was signed into law by 
President Truman on June 11, 1946. In the months that followed, 
the Department of Justice compiled a manual of advice and 
interpretation of its various provisions. The Attorney General's 
Manual on the Administrative Procedure Act, published in 1947 
(and reprinted in the Appendix), remains the principal guide to the 
structure and intent of the APA. The Manual (p, 9) states the 
purposes of the Act as follows: 

(1) To require agencies to keep the public currently informed of 
their organization, procedures and rules. 

(2) To provide for public participation in the rulemaking 
process. 

(3) To prescribe uniform standards for the conduct of formal 
rulemaking and adjudicatory proceedings, i.e., proceedings which 
are required by statute to be made on the record after opportunity 
for an agency hearing. 

(4) To restate the law of judicial review. 

The Act imposes upon agencies certain procedural requirements 
for two modes of agency decisionmaking: rulemaking and 
adjudication. In general, the term "agency" refers to any authority 
of the government of the United States, whether or not it is within, 
or subject to review by, another agency - but excluding the 
Congress, the courts, and the governments of territories, 
possessions, or the District of Columbia.* Definitions of other 
terms may be found in section 551. 

Structure of the Administrative Procedure Act. The 
Administrative Procedure Act has two major subdivisions: sections 
551 through 559, dealing generally with agency procedures; and 
sections 701 through 706, dealing generally with judicial review. 
In addition, several sections dealing with administrative law judges 
(§§1305, 3105, 3344, 5372, and 7521) are scattered through title 5 
of the United States Code. The sections pertaining to judicial 
review are discussed in Chapter 2 of the present volume. As noted 
above, sections 552, 552a, and 552b are also discussed in separate 
chapters, as are the new sections added by the Administrative 
Dispute Resolution and Negotiated Rulemaking Acts, 



* See 5 U.S.C. §§551(1). 701(b)(1) for other specific excmpiions. 



The structure of the APA is shaped around the distinction 
between rulemaking and adjudication, with different sets of 
procedural requirements prescribed for each. ** Rulemaking'' is 
agency action that regulates the future conduct of persons, through 
formulation and issuance of an agency statement designed to 
implement, interpret, or prescribe law or policy. It is essentially 
legislative in nature because of its future general applicability and 
its concern for policy considerations. By contrast, "adjudication" 
is concerned with determination of past and present rights and 
liabilities. The result of an adjudicative proceeding is the issuance 
of an "order." (Licensing decisions are considered to be 
adjudication.) 

The line separating these two modes of agency action is not 
always a clear one, for agencies engage in a great variety of 
actions. Most agencies use rulemaking to formulate future policy, 
though there is no bar to announcing policy statements in 
adjudicatory orders. Agencies normally use a combination of 
rulemaking and adjudication to effectuate their programs. The 
APA defanition of a "rule," somewhat confusingly, speaks of an 
"agency statement of general or particular applicability and future 
effect...." The words "or particular" were apparently included in 
the definition to encompass such actions as the setting of rates or 
the approval of corporate reorganizations, to be carried out under 
the relatively flexible procedures governing rulemaking. ^ 

Beyond the distinction between rulemaking and adjudication, the 
APA subdivides each of these categories of agency action into 
formal and informal proceedings. Whether a particular rulemaking 
or adjudication proceeding is considered to be "formal" depends on 
whether the proceeding is required by statute to be "on the record 
after opportunity for an agency hearing" (5 U.S.C. §§553(c), 
554(a)). The Act prescribes elaborate procedures for both formal 
rulemaking and formal adjudication, and relatively minimal 
procedures for informal rulemaking. Virtually no procedures are 
prescribed by the APA for the remaining category of informal 
adjudication, which is by far the most prevalent form of 
governmental action.^ 



'^For discussion of Ihc inclusion of *or particular" in ihe dcfinilion. see 2 K. Davis, 
Administrative Law Treatise §7:3 (2d ed. 1978); Morgan, Toward a Revised Strategy for 
Ralemaking, 78 U. III. L. F. 21,50 n. 143 (1978). 

•^Sce P. Verkuil, A Sludy of Informal Adjudication Procedures, 43 U. Chi. L. Rev. 739 
(1976), for a discussion of informal adjudication. 



Rulemaking. Section 553 sets forth the basic requirements for 
rulemaking: notice of proposed rulemaking in the Federal Register, 
followed by an opportunity for some level of participation by 
interested persons, and fmally publication of the rule, in most 
instances at least thirty days before it becomes effective. For a 
detailed discussion of rulemaking procedures, see A Guide to 
Federal Agency Rulemaking, published by the Administrative 
Conference (2d ed. 1991). 

Excluded from the coverage of the Act are rulemaking involving 
military or foreign affairs functions and matters relating to agency 
management or personnel, public property, loans, grants, benefits, 
or contracts. These exceptions to the Act's general policy of 
providing an opportunity for public participation in rulemaking, to 
foster the fair and informed exercise of agency authority, are 
"narrowly construed and only reluctantly countenanced. ""* They 
are not mandatory or intended to discourage agencies from using 
public participation procedures. On the contrary, when Congress 
enacted the APA, it encouraged agencies to use the notice and 
comment procedure in some excepted cases, and many agencies 
routinely do so in making certain kinds of exempted rules. The 
Administrative Conference has encouraged this trend, and has 
called on Congress to eliminate or narrow several of these 
exemptions.^ "Regulatory reform" legislative proposals considered 
over the years have contained provisions to alter or eliminate 
several of these exemptions. 

Most rulemaking proceedings involve informal rulemaking, 
where all that the APA requires for public participation is an 
opportunity to submit written data, views, or arguments; oral 
presentations may also be permitted. The published rule must 
incorporate a concise general statement of its basis and propose. 
Despite the brevity of these requirements, it is important to note 
that Congress has routinely, through other statutes, added 
procedural requirements that affect various agency programs. 
These additional statutory requirements may apply to specific 
agencies or programs, or may be government-wide (such as the 
Regulatory Flexibility Act; see Chapter 18). Recent presidents 
have also imposed additional requirements for rulemaking. (See, 



"^American Fcd'n of Gov'i Employees, AFL-CIO v. Block, 655 F. 2d 1153, 1156 
(D.C. Cir. 1981). 

^ See Recommendalions 69-8. 73-5, 79-2, and 82-2, al 1 CFR Part 305 (1990). See 
generally, the discussion in Administrative Conference of the U.S., A Guide to Federal 
Agency Rulemaking ( 1 99 1 ) . 



e.g.. Executive Orders 12,291 and 12,498, which are reprinted in 
the Appendix.) Though courts have sometimes sought to add 
procedural requirements, the Supreme Court's decision in Vermont 
Yankee Nuclear Power Corp. v. Natural Resources Defense 
Council, Inc., 435 U.S. 519 (1978), has, to a great extent, limited 
this kind of judicial activity.^ In Vermont Yankee, the Supreme 
Court held that where rulemaking is governed by the (informal) 
requirements of section 553, as in the case of the Nuclear 
Regulatory Commission's regulation of nuclear power plants, the 
courts may not require additional procedures. 

The APA also provides for formal rulemaldng—z procedure 
employed when rules are required by statute to be made on the 
record after an opportunity for an agency hearing. Essentially, this 
procedure requires that the agency issue its rule after the kind of 
trial-type hearing procedures (§§556, 557) normally reserved for 
adjudicatory orders (discussed below). The Supreme Court, in 
United States v. Florida East Coast Railway Co., 410 U.S. 224 
(1973), held that such a procedure was required only where the 
statute involved specifically requires an "on the record" hearing. 
Because few statutes do so, formal rulemaking is used 
infrequently.*^ However, numerous agency statutes (often called 
"hybrid rulemaking" statutes) do require some specific procedures 
beyond the basic notice and comment elements of informal 
rulemaking. 

Negotiated Rulemaking. The Negotiated Rulemaking Act of 
1990, discussed in greater detail in Chapter 14, below, establishes 
a statutory framework for the conduct of negotiated rulemaking, a 
procedure developed in large part through the Conference's 
research. A number of agencies have successfully completed 
negotiated rules in the past several years and the Act's provisions 
reflect that experience. As with other "alternative means of dispute 
resolution "(ADR),^ negotiated rulemaking provides a means of 
using consensual techniques to produce better, more acceptable 
results, with reduced likelihood of protracted litigation. 

The Negotiated Rulemaking Act clearly establishes regulatory 
agencies' authority to use that process, negotiated rulemaking, 

For a conlrary view, see K. Davis« Administrative Law Treatise. §§6:37-6:37-3 (1982 
Supp.). 

Sec, e.g., 21 U.S.C. §371 (e)(3) (issuance of standards under the Federal Food, Drug, 
and Cosmetic Act). In U.S. v. Florida East Coast Railway Co., 410 \J,S. 224 (1973), a 
statutory requirement of a decision "after hearing" was held insufTicient to make sections 
556 and 557 applicable (setting of rates under the IntersUle Commerce Act). 

8 
See discussion of the Administrative Dispute Resolution Act in Chapter 3. 



without limiting agency innovation. The Act identifies criteria for 
the discretionary determination by agency heads of whether and 
when to use negotiated rulemaking. It also sets forth basic 
requirements for public notice and the conduct of meetings under 
the Federal Advisory Committee Act. 

Adjudication. Sections 554, 556, and 557 apply to formal 
adjudication, i.e., to cases where an adjudicatory proceeding is 
required by statute to be determined on the record after opportunity 
for an agency hearing.^ These sections apply, for example, to 
proceedings by certain agencies seeking to impose civil money 
penalties as part of a regulatory enforcement program. ^^ 

Section 554(a) specifically exempts six types of proceedings 
from the requirements of these sections: matters subject to a 
subsequent de novo trial in court; certain personnel matters other 
than for administrative law judges; decisions based solely on 
inspections, tests, or elections; military or foreign affairs functions; 
cases where an agency acts as agent for a court; and certification of 
worker representatives. Section 554(b) specifies notice 

requirements. Section 554(c) provides for an opportunity for 
informal settlements where practicable. Section 554(d) forbids 
presiding officers from engaging in ex parte (off-the-record) 
consultations on facts at issue in the case. The subsection also 
addresses "separation of functions," by restricting agency 
employees engaged in investigation or prosecution of a case from 
supervising the presiding officer or participating or advising in the 
decision in that or a factually related case (with certain exceptions). 
Section 554(e) authorizes agencies, in their discretion, to issue 
declaratory orders that would terminate a controversy or remove 
uncertainty with respect to matters required by statute to be 
determined on the record after opportunity for a hearing. 

Sections 556 and 557 prescribe the specific procedures to be 
used in formal adjudication.*' In brief, a trial-type hearing must be 
held, conducted either by some or all of the members of the agency 
or by an administrative law judge (appointed under 5 U.S.C. 
§3105). An administrative law judge (AU) is normally the 
presiding officer in formal adjudication. The APA (§556(c)) spells 

Sec Chapter 7 for a discussion of ihc Equal Access lo Justice Act, which allows 
certain parties who prevail over the government in formal adjudicatory proceedings (other 
than licensing and ralemaking) to recover attorneys' fees and expenses. 

^^ Sec, e.g., 12 U.S.C. §§504, 505 (banking); 42 U.S.C. §1320a-7a (Medicare fraud); 



16 U.S.C. §1858 (fishery conservation) 
^ * Note that sections 554, 556 and 
for cases involving initial licensing and rulemaking 



^ * Note that sections 554, 556 and 557 contain some special, more flexible, procedures 



out the powers and duties of AUs (formerly called "hearing 
examiners"). It also provides for the independence of ALJs by 
protecting their tenure (5 U.S.C. §7521) and pay (5 U.S.C. 
§5372), and prohibiting inconsistent duties (5 U.S.C. §3105). In 
addition, under 5 U.S.C. §1305, the Office of Personnel 
Management has prescribed a special selection procedure for 
appointment of AUs. There are currently over 1100 AUs in the 
federal government. 

Section 556 also covers disqualification of presiding officers, 
burden of proof, and parties* rights to cross examination. It 
provides that the transcript of testimony and exhibits, together with 
all documents filed in the proceeding, constitutes the exclusive 
record for decision. 

Section 557 provides that when, as is usually the case, a hearing 
is not conducted by the agency itself, the presiding officer 
(normally an AU) must issue an initial decision - unless the 
agency requires that the entire record be certified to the agency for 
decision. An initial decision automatically becomes the agency's 
decision unless appealed or reviewed on motion of the agency. 
Section 557 provides, in general, for an opportunity for parties to 
submit for consideration their own proposed findings and 
conclusions, or exceptions to decisions. TTie record must show the 
ruling on each finding, conclusion, or exception presented. 

Section 557(d) was added to the APA by the Government in the 
Sunshine Act in 1976 (see Chapter 12) to prohibit ex pane 
communications relevant to the merits of a pending formal agency 
proceeding. However, where ex parte communications do take 
place, their content must be placed on the public record, and the 
presiding officer may require the party to show cause why a 
decision should not be made adversely affecting the party's 
interest.*^ Most agencies have adopted procedures applicable to 
hearings relative to agency programs. (A list of citations appears 
below.) Manual for Administrative Law Judges {xt\, ed. 1982), 
contains a detailed discussion of procedures for the conduct of 
hearings and a collection of model forms. 

Alternative Means of Dispute Resolution. The Administrative 
Dispute Resolution Act specifically provides agencies the authority 
to employ mediation, arbitration, and other consensual methods of 

While ihc APA does not forbid ex pane coniacts in informal rulemaking, ihc 
Adminislraiive Conference has recommended agency pracliccs for making the public aware 
of most of those that do occur. Sec Recommendations 77-3 and 80-6, at 1 CFR Part 305 
(1991); Administrative Conference of Ihe U.S., A Guide to Federal Agency Rulemaking. 
anded. I99I). 



dispute resolution in resolving cases under the APA and in other 
kinds of agency disputes. The legislation specifically establishes a 
federal policy encouraging ADR in place of more costly, time 
consuming adjudication. While no agency is forced to use ADR 
techniques, the legislation requires each agency head to undertake a 
review of typical agency litigation and administrative disputes to 
assess where ADR techniques will be useful. The Act is discussed 
in greater detail in Chapter 3. 

Miscellaneous Provisions. Section 555 states various 
procedural rights of private parties, which may be incidental to 
rulemaking, adjudication, or the exercise of any odier agency 
authority. Section 555(b) addresses appearances in agency 
proceedings by parties, counsel, and other interested persons. 
Section 555(c) provides that a person compelled to submit data or 
evidence is entitled to a copy or transcript, except that in nonpublic 
investigations this may be limited to a right to inspect the official 
transcript. Additional provisions of section 555 relate to subpoenas 
and to the requirement of prompt notice of denials of applications, 
petitions, or other requests made to agencies. 

Section 558 is rarely invoked section of the APA. Section 
558(b) makes clear the requirement that agency rules, orders, and 
sanctions be within the jurisdiction delegated to the agency and 
otherwise authorized by law. Section 558(c) contains some special 
notice provisions and other procedural requirements for handling 
applications, suspensions, revocations, or renewals of licenses. 



Legislative History: ^^ 

The legislative history of the Administrative Procedure Act 
begins with the Final Report of the Attorney General's Committee 
on Administrative Procedure in 1941. This report led to the 
introduction in Congress of the so-called majority and minority 
bills, respectively designated as S. 675 and S. 674, 77th Cong., 1st 
Sess. These bills, together with S. 918, formed the basis for 
extensive hearings held in 1941 before a subcommittee of the 
Senate Committee on the Judiciary. In 1945, the House Committee 
on the Judiciary held brief hearings on various administrative 
procedure bills, of which H.R, 1203, 79th Cong., 1st Sess., was 



^^ The su[nmaf7 of legislative history is Uken from the Allomey General's Manual, p. 



the precursor of the Act as passed. Also in June 1945, the Senate 
Committee on the Judiciary issued a comparative print, with 
comments, which is an essential part of the legislative history. The 
committee reports on the Act are Sen. Rep. No. 752, 79th Cong., 
1st Sess. and H.R. Rep. No. 1980, 79th Cong., 2d Sess. In 
October 1945, the attorney general, at the request of the Senate 
Committee on the Judiciary, submitted a letter, with memorandum 
attached, setting forth the understanding of the Department of 
Justice as to the purpose and meaning of the various provisions of 
the bill (S. 7). This letter and memorandum constitute Appendix B 
of the Senate Committee Report and also appear as an appendix in 
the Attorney General* s Manual. 



Source Note: 

The Senate and House debates plus the documents mentioned in 
the preceding paragraph, other than the Final Report of the 
Attorney General's Committee, are compiled in S. Doc. No. 248, 
79th Cong., 2d Sess. (1946), entitled Administrative Procedure Aa 
- Legislative History 1944-46. The Final Report was published as 
S. Doc. No. 8, 77th Cong., 1st Sess. (1941). The Attorney 
General's Manual on the Administrative Procedure Act (1947) is a 
contemporaneous interpretive guide to the original language of the 
Act (see Appendix). 

Individual agencies have adopted, within the framework of the 
APA, procedural rules for the conduct of rulemaking and 
adjudication. A list of citations to these rules appears below. 

The Administrative Conference's comprehensive Guide to 
Federal Agency Rulemaking (2d ed. 1991) discusses the entire 
rulemaking process. The Guide contains an extensive 

bibliography. The Conference has also published a Manual for 
Administrative Law Judges (rev. ed. 1982). The Manual is a 
handbook of practice in the conduct of hearings. (These volumes 
are available from the Government Printing Office.) Persons 
interested in negotiated rulemaking or ADR in APA adjudication 
should consult the separate ACUS Sourcebooks on these subjects 
and the other materials listed in the Bibliography sections of 
Chapters 3 and 14. The Conference's Directory of Administrative 
Hearing Facilities (1984) lists courtrooms and other locations in 
each state where agency hearings may be held. (Single copies of 
the Directory are available from the Conference.) 



The Administrative Conference has sponsored numerous studies 
of rulemaking and adjudication procedures, and has recommended 
various improvements in agency practice. A complete list of its 
recommendations, and a bibliography of publications and reports to 
the Conference, appear elsewhere in this volume. 
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Agency Procedural Rules: 

Agriculture 7 CFR §§1.27-.28, 1.130-.151, 

Parts 47, 50, 202, 900 
Architectural and Transportation 

Barriers Compliance Board 36 CFR Part 1150 

Commerce 

International Trade Administration 15 CFR Part 354, 

National Oceanic and Atmospheric Admin 15 CFR 

Part 904 

Commodity Futures Trading Commission 17 CFR 

Parts 10, 12,13 

Consumer Product Safety Commission 16 CFR Parts 1025, 

1051, 1052 

Environmental Protection Agency 40 CFR Parts 22, 25, 

Parts 104, 108, §124.71, 
Parts 164, 209 

Federal Communications Commission 47 CFR Part 1 

Federal Deposit Insurance Corporation 12 CFR Part 308 

Federal Emergency Management Agency.. 44 CFR Parts 1, 68 

Federal Energy Regulatory Commission 18 CFR Part 385 

Federal Labor Relations Authority.... 5 CFR Parts 2422, 2423 

Federal Maritime Commission 46 CFR Part 502 

Federal Mine Safety and 

Health Review Commission 29 CFR Part 2700 



Federal Reserve Board 12 CFR Parts 262, 263 

Federal Trade Commission 16 CFR §§1.7 - .26, 

Part 3, §4.7 

Food and Drug Administration (HHS) 21 CFR 

Parts 10, 12, 16 

Housing and Urban Development 24 CFR Parts 26, 

1720,§3282.152 

Interior 43 CFR Part 4; 50 CFR Part 1 1 

International Trade Commission 19 CFR Part 210 

Interstate Commerce Commission 49 CFR 

Parts 1100- 1118 
Justice 

Drug Enforcement Administration 21 CFR 

§§1301.51 - .57, 

§§1303.31-37, 

§§1311.51-.53, 

§§13I2.41-.47, 

§§98.310-.314, 

Part 580; 

41 CFR Part 50-203 

Part 1316 

Other 28 CFR §48.10 

Labor 

Black Lung Benefits Cases 20 CFR §§725.350-.483 

Longshoremen's Compensation Cases 20 CFR 

§§702.301 -.394 
Office of Federal 

Contract Compliance 41 CFR §60-1.21-26, 

Part 60-30 

Other Cases 29 CFR §4.10, Pan 6, 

§§40.101-.272,98.310-314, 
Part 580; 41 CFR Parts 50-203 

Merit Systems Protection Board 5 CFR Parts 1201, 

1203, 1209 

National Credit Union Administration 12 CFR Part 747 

National Labor Relations Board 29 CFR Parts 101, 102 

National Transportation Safety Board 49 CFR Pan 821 

Nuclear Regulatory Commission 10 CFR Pan 2 

Occupational Safety and Health 

Administration (Labor) 29 CFR Parts 1905, 1911 

Occupational Safety and Health Review Commission .. 29 CFR 

Pan 2200 



Postal Rate Commission 39 CFR Part 3001 

Postal Service 39 CFR Parts 912-966 

Securities and Exchange Commission 17 CFR §§200.110- 

.114,Parts201,202 

Small Business Administration 13 CFR Parts 101.9, Parts 

134,142 

Social Security Administration (HHS) 20 CFR 

§§404.900-.996, 

§§410.601-.707, 

§§416.1400-. 1494; 

42 CFR §§405.701-.750, 

§§405.801-.872, 

§§405.1801-.1889 

Transportation 

Coast Guard 46 CFR §5.501-.807 

Federal Aviation Administration... 14 CFR Parts 11, 13.63 
Federal Highway Administration.... 49 CFR Parts 386, 389 

Maritime Administration 46 CFR Part 201 

National Highway Traffic Safety Admin 49 CFR Parts 

511,553 

Office of the Secretary 14 CFR Part 302 

Treasury 

Bureau of Alcohol, Tobacco and Firearms 27 CFR 

§§l78.71-.82,Part200 

Comptroller of the Currency 12 CFR Part 19 

Internal Revenue Service 26 CFR §601.601; 31 CFR 

§§10.50-76 



NOTE; Several of the above agencies, as well as other agencies 
with financial assistance programs, have published rules of practice 
for formal (AU) hearings to effectuate title VI of the Civil Rights 
Act, which guarantees non-Discrimination in such programs. 
Citations for these rules can be found in the CFR Index under the 
heading "civil rights." 



Administrative 
Dispute 
Resolution 
Act 



Citations: 

5 U.S.C. §§581-593^ (general provisions, confidentiality, 
administrative arbitration); 5 U.S.C. §556(c) (AU authority); 9 
U.S.C. §10 (arbitration, judicial review); 41 U.S.C. §§604-607 
(contract disputes); 29 U.S.C. §173 (FMCS authority); 28 U.S.C. 
§2672 (tort claims); and 31 U.S.C. §3711 (a)(2) (government 
claims); enacted November 15, 1990 by Pub. L. No. 101-552, 104 
Stat. 2736. 



Lead Agency: 

Administrative Conference of the United States, 2120 L Street, 
NW., Suite 500, Washington D.C. 20037, (202) 254-7020. 



Overview: 

Background. The Administrative Dispute Resolution Act 
establishes a statutory framework for federal agency use of ADR in 
accordance with reforms advocated by the Administrative 
Conference in numerous reconmiendations. Alternative means of 
dispute resolution have been used increasingly by states, courts and 
private entities in the past decade or so. Their value lies in 
enabling parties to bring to bear their experience, to foster 
creative, acceptable solutions, and to produce expeditious decisions 



^ The Negoiiaied Rulemaking Acl of 1990 (sec Chapter 14). Pub. L. No. 101-648, also 
contains sections m title 5 of the U.S. Code numbered 581-590. 



requiring fewer resources than formal litigation. Mediation, 
arbitration, minitrials, fact-finding, early neutral evaluation, 
settlement judges, and similar methods have begun to prove 
increasingly useful in resolving administrative disputes. 

There is general recognition in the federal government and the 
private bar that litigation and formal hearing processes are too 
costly, time consuming, and destructive of a cooperative 
government-private sector relationship. Yet for the past 30 years, 
formality has been the trend in federal administrative law. This 
trend in more costly "process" has been concurrent with the growth 
in federal laws, budgets, regulations, judges, lawyers and all the 
other factors which tend to result in more (and more costly) 
disputes. 

Seeking to counter this trend for over a dozen years, the 
Administrative Conference has repeatedly encouraged federal 
agency use of ADR processes, based on the experiences of the 
Environmental Protection Agency, the U.S. Army Corps of 
Engineers, and a few other federal agencies that have successfully 
used these methods. Even so, progress has been slow. It became 
evident to many practitioners and experts that legislation was 
needed to resolve legal questions and to prompt agencies. The Act 
was the response. It authorizes and encourages all federal agencies 
to use consensual processes, including arbitration, to enhance the 
possibility of reaching agreements expeditiously within the confines 
of agency authority. It is premised on Congress' findings that 
ADR can lead to more creative, efficient, stable, and sensible 
outcomes. 

Agency Implementation. Section 3 of the Administrative 
Dispute Resolution Act provides for agency action to put the 
provisions of this new legislation into effect. The Act provides for 
a responsible review process for agencies to follow. In this 
process, the agency will consider whether, and under what 
circumstances, ADR techniques may benefit the public and help it 
to fulfill statutory duties more effectively. 

An agency is required to consider-in consultation with the 
Administrative Conference-if ADR can be useful to each of its 
"administrative programs". Section 581 of this new subchapter 
defines an agency's "administrative program" broadly to include all 
activities involving "protection of the public interest and the 
determination of rights..." Agency review is directed to all manner 
of agency actions; these could include actions involving entitlement 
programs, grants, contracts, insurance, loans, guarantees, 
licensing, inspections, taxes, fees, enforcement, postal services. 



economic regulation, management, claims, or private party 
complaints. Following review of its administrative programs, an 
agency will adopt policies on use of ADR. Section 582(b) lists 
faaors an agency should use to determine if the dispute the agency 
has identified lends itself to ADR, especially binding arbitration. 

Section 3 assigns responsibility to implement the provisions of 
the Act. Each agency head is expected to designate a senior 
official to be the dispute resolution specialist of the agency. This 
official generally works at a departmental or comparable level to 
oversee the implementation of ADR activities and development of 
the agency policy on ADR. Ideally, the specialist or a designee 
would also seek to interact with counsel and program officers in 
helping these colleagues make full and effective use of the wide 
range of available dispute resolution options and in keeping them 
apprised of relevant developments in the public and private sectors. 
Each agency is expected to make training available to its specialist 
and other employees involved in implementing the Act. The 
agency specialist is expected to recommend to the agency head a 
list of other agency employees for similar training to be conducted 
by the specialist within the agency. The legislation designates the 
Administrative Conference to offer agencies policy and technical 
assistance and to report to Congress on agency progress. 

Section 3(d)(1) provides that each agency having significant 
grant or contract functions review its standard contract or 
assistance agreements to determine if a need exists for amendments 
to those agreements to authorize or encourage ADR use. Section 
3(d)(2) provides that the Federal Acquisition Regulation be 
amended to reflect the amendments made by the Act. 

ADR Methods. Arbitration. Arbitration is closely akin to 
adjudication in that a neutral third party decides the submitted issue 
after reviewing evidence and hearing argument from the parties. It 
may be binding on the panies either through agreement or 
operation of law, or it may be non-binding in that the decision is 
only advisory. Arbitration may be voluntary, where the parties 
agree to resolve the issues by means of arbitration, or it may be 
mandatory, where the process is the exclusive means provided. 
Under the Act, it must always be voluntary. 

Minitrial, A minitrial is a structured settlement process in 
which each side presents a highly abbreviated summary of its case 
before senior officials of each party authorized to settle the case. 
A neutral adviser sometimes presides over the proceeding and will 
render an advisory opinion if asked to do so. Following the 
presentations, the officials seek to negotiate a settlement. 



Mediation. Mediation involves a neutral third party trained to 
assist the parties in negotiating an agreement. The mediator has no 
independent authority and does not render a decision; any decision 
must be reached by the parties themselves. 

Facilitating. Facilitating helps parties reach a decision or a 
satisfactory resolution of the matter to be addressed. While often 
used interchangeably with '^mediator/ a facilitator generally 
conducts meetings and coordinates discussions, but does not 
become as involved in the substantive issues as does a mediator. 

Convening or Conflict Assessment. Convening helps identify 
issues in controversy and affected interests. The convenor is 
generally called upon to determine whether direct negotiations 
among the parties would be a suitable means of resolving the 
issues, and if so to bring the parties together for that purpose. 
Convening has proved valuable in negotiated rulemaking and 
environmental disputes. 

Negotiation. Negotiation is simply communication among 
people or parties in an effort to reach an agreement. It is used so 
routinely that it is irequently overlooked as a specific means of 
resolving disputes. In the administrative context, it means 
procedures and processes for settling matters that would otherwise 
be resolved by more formal means. 

Negotiated Rulemaking. This is a formal process initiated by an 
agency promulgating a regulation. If a convenor recommends 
negotiation, neutral-led discussions including interested parties can 
effect an acceptable solution. It is used when an agency issues or 
revises a rule, especially when controversy is expected. The result 
is a proposed rule. 

Summary Jury Trial. Disputants present evidence at a brief 
mock trial with a mock jury. After an advisory verdict, the 
presiding official may assist disputants negotiate. 

Neutral Evaluation/Factfinding. Unbiased input on technical 
aspects of a dispute is provided by a subject matter specialist. 
These methods are apt where parties are willing to share pertinent 
data, desire perspective on strengths and weaknesses, or want 
prompt resolution by real decisionmakers. Following the findings, 
the parties may then negotiate a settlement, hold ftirther 
proceedings, or conduct more research or discovery. 

Settlement Judge. This process involves mediation or 
discussions by disputants before a neutral, generally a judge other 
than the presiding one. It is generally voluntary. The settlement 
judge may give an informal advisory opinion. 



ADR Authority* The Act, section 582(a), authorizes agencies 
to use any ADR method to resolve any controversy relating to an 
administrative program. The term "alternative means of dispute 
resolution" is a key term used in the legislation and is defined in 
section 581(3) as follows: 

"Alternative means of dispute resolution" means 
any procedure that is used in lieu of an adjudication 
as defined in section 551(7) of this title, to resolve 
issues in controversy, including settlement 
negotiations, conciliation, facilitation, mediation, 
factfinding, minitrials, and arbitration, or any 
combination thereof. 

Section 551(7) of title 5 further defines "adjudication" to 
include "agency process for the formulation of an order"; and an 
"order" under Section 551(6) is the "final disposition ... of an 
agency in a matter other than rule making . . . ." Thus, "order" 
and "rule" encompass nearly everything agencies do. 
Consequently, the term "alternative means of dispute resolution", 
when used in the body of the legislation, can broadly include any 
procedure an agency may use to resolve any issue in controversy in 
any federal program activity. "Issue in controversy" and 
"administrative program" (Sections 581(8) and (2))^ are similarly 
inclusive. 

The Act explicitly gives agencies broad discretion as to when 
and how to use ADR methods. Agency decisions on using or not 
using ADR are unreviewable (Section 591(b)(1)). The sole 
exception allows any nonparty adversely affected by an arbitral 
award to seek review of an agency decision to arbitrate under the 
Act. In such an action, the District Court would decide whether 
the agency's decision to use arbitration was clearly inconsistent 
with section 582(b)*s criteria for appropriate use of ADR. 

Under 582(b), agencies should "consider not using" ADR 
where: 

"(1) a definitive or authoritative resolution of the 
matter is required for precedential value, and such 
a proceeding is not likely to be accepted generally 
as an authoritative precedent; 

"(2) the matter involves or may bear upon 
significant questions of Government policy that 
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require additional procedures before a final 
resolution may be made, and such a proceeding 
would not likely serve to develop a recommended 
policy for the agency; 

"(3) maintaining established policies is of special 
importance, so that variations among individual 
decisions are not increased and such a proceeding 
would not likely reach consistent results among 
individual decisions; 

"(4) the matter significantly affects persons or 
organizations who are not parties to the 
proceeding; 

"(5) a fiill public record of the proceeding is 
important, and a dispute resolution proceeding 
cannot provide such a record; and 

"(6) the agency must maintain continuing 
jurisdiction over the matter with authority to alter 
the disposition of the matter in the light of changed 
circumstances, and a dispute resolution proceeding 
would interfere with the agency's fulfilling that 
requirement. 

This does not simply mean that the agency should not use ADR 
in a case involving public policy. A subtler balancing will be 
needed. For instance, in many such cases mediation, negotiated 
rulemaking, and similar methods will be very useful. On the other 
hand, agencies should not ordinarily use an arbitration to decide a 
major policy issue. This approach was intended to afford agencies 
maximum discretion, reinforced by the general nonreviewability of 
almost all decisions on use of ADR. Note that the provision does 
not state that the agency "shall not consider" and that the 
conjunctive "and" is employed in section 582(b). In exercising 
their very broad discretion, agencies should take into account all 
factors and qualifiers as to when, and what kind, of ADR methods 
to employ. In no case need a formal finding or justification 
accompany an agency decision on employing ADR. 

Administrative Arbitration. One ADR process-binding 
arbitration-has evoked significant controversy in the public sector. 
After Congress passed the U.S. Arbitration Act in 1925, binding 
arbitration in private sector disputes became a widely accepted 



alternative to litigation. Shearson/American Express, Inc. v. 
McMahon 482 U.S. 220 (1987), and several other recent Supreme 
Court decisions have been extremely encouraging to arbitration. 
Since early in this century, however, the Comptroller General took 
the view that, unless a federal agency had explicit statutory 
authorization, it was prohibited from using a private arbitrator to 
decide the validity of virtually any claim involving the 
government.^ This Act underscores the growing modem 
acceptance of arbitration by reversing this presumption. 

Section 4, amending 5 U.S.C. §§585-591, authorizes parties to 
administrative proceedings, including agencies, to agree to binding 
arbitration, but provides that the arbitral award does not become 
final and binding on an agency party for thirty days. During the 
interim, the agency head has unreviewable authority to vacate the 
arbitral award. In such cases the agency would assume all 
attorneys fees and expenses of the arbitration process unless an 
adjudicative officer or other designated official of the agency finds 
that the award of expenses is unjust. After thirty days, the award 
would become final and enforceable on the agency, as on other 
parties. The Act recognizes that certain kinds of government 
decisions will not be suitable for arbitration and in Section 582(b) 
helps agencies and reviewing courts by delineating factors to 
consider. 

The Act stipulates, in Section 589, that the arbitrator shall set a 
time and place for the hearing and that an arbitration proceeding 
shall be conducted expeditiously and in an informal manner. The 
parties may present evidence and cross-examine witnesses, but the 
arbitrator may exclude evidence that is irrelevant, immaterial, 
unduly repetitious, or privileged. The arbitrator may interpret and 
apply relevant statutory and regulatory requirements, legal 
precedents, and policy directives. The arbitrator shall make the 
award within thirty days of the hearing unless the parties agree to 
some other time limit or are bound by a rule providing otherwise. 
Arbitral awards generally have no precedential value, and are 
subject to review under the U.S. Arbitration Act. 

Conndentiality. Section 4, 5 U.S.C, §584, fosters agency use 
of ADR by ensuring appropriate protection of parties' and neutrals' 
communications. In doing so, the Act seeks a balance between the 
openness required for legitimacy and the confidentiality that is 
critical if many sensitive negotiations are to yield agreements. 
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The legislation intends to provide a definite measure of 
confidentiality for neutrals and parties. In addition to 
Administrative Conference Recommendation 88-11, Encouraging 
Settlements by Proteaing Mediator Confidentiality, three other 
sources particularly important in determining the Act's approach to 
confidentiality. These are the Federal Rules of Evidence, the 
Federal Rules of Civil Procedure, and the Freedom of Information 
Act. Each of these offers limited and, at times, contradictory 
protection to parties and neutrals in settlement negotiations. The 
protections of section 584 are consistent with case law under those 
authorities, but are clearer and surer in their application. 

Section 584 generally prohibits disclosure of most settlement 
communications. Protected communications include the verbal 
exchange of information among the parties or in caucus between a 
party and the neutral facilitator. They also include a "settlement 
document", which is any written material that is provided in 
confidence to or generated by the neutral or generated by the 
parties for the propose of a settlement proceeding, including 
memoranda, notes, and work product. Section 584 covers 
documents that are created specifically for the negotiations and that 
are furnished in confidence to the neutral by a participant in the 
negotiation. 

Section 584(a)(4) has a few narrow, clearly stated exceptions to 
confidentiality, most notably for information thai could prevent 
harm to the public health and welfare, prevent a manifest injustice, 
or reveal a violation of law. Disclosure or testimony can in those 
situations be ordered when the court finds the magnitude in a 
particular case sufficient to outweigh the integrity of dispute 
resolution, in general. The mere issuance of a subpoena would not 
be sufficient. 

Section 584(j) provides that the Act is not a statute specifically 
exempting disclosure under section 552(b)(3) of the Freedom of 
Information Act.^ This last minute legislative change may give rise 
to some uncertainty. It clearly will not pose problems for 
contractors or other private persons who serve as neutrals; case law 
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Applicability of FOLA arose at the last minute and was not fully resolved. In a floor 
colloquy at the lime of the Act's Senate passage, Senators Grassiey and Levin expressed 
concern that the Act's current provisions do not adequately protect settlement 
communications. Senator Leahy, who chaired the Judiciary Subcommittee with junsdiciion 
over FOIA, pledged "to the sponsor of the bill, Senator Grassiey, ... to work with him 
next year on this issue and try to determine whether certain dispute resolution 
conununicaiions should be exempt from FOLA." 136 Cong. Rec. S 18088 (daily ed. Oct. 
24. 1990) 



makes clear the immunity of such persons* papers under FOIA. 
Potential questions could arise, though, as to documents possessed 
by government employees who mediate cases involving their own 
or other agencies. If FOIA applies, then some might claim access 
to settlement documents retained by the government mediator. 
Because of this uncertainty, some government mediators repon that 
they routinely trash all notes and other settlement documents at the 
close of discussions. There is some question as to whether such 
documents are government records, and some case law supports 
immunity from disclosure for government mediators. Of course, 
documents submitted in confidence with proprietary business 
information would be exempt. As to the rest, the Conference has 
reconmiended that agencies interpret FOIA to avoid disclosure of 
all settlement communications by neutrals serving in administrative 
dispute resolution proceedings. In sum, while the protections to 
confidentiality of govenunent mediators should be quite firm, 
especially if agencies take precautions, no court has yet ruled on 
these kinds of questions. 

Neutrals who are requested to disclose protected documents 
must make an effort to notify the parties of demands for disclosure, 
and a party that does not offer to defend a neutral's refusal to 
disclose is considered to have waived any objection. The Act gives 
parties authority to vary the confidentiality provisions if all parties 
and the neutral agree to alternate provisions in advance. 

Neutrals. Section 4, adding 5 U.S.C. §583, provides that an 
arbitrator, mediator, convenor, facilitator, settlement judge, or 
other ADR neutral may be an employee of the federal government 
or any other person acceptable to both parties. Section 583 
authorizes the Administrative Conference to develop standards for 
neutrals and provides for the maintenance of a roster of neutrals. 
Services of a neutral may be obtained by such methods as 
interagency agreements, purchase orders, contracts, basic ordering 
agreements, and under some circumstances, via requirements 
contracts. 

Amendments to Existing Legislation. The Administrative 
Dispute Resolution Act was crafted to be "built into" existing 
agency processes. Specifically amended statutes include: 

■ Section 4 amends the primary law governing federal 
agency administrative actions, the Administrative Procedure Act. 
The Act endeavors, through the APA amendments, to achieve its 
goals without disruption to any existing authority or dispute 
resolution system. Section 4 authorizes agencies and parties to 
administrative proceedings to use neutrals, including mediators. 



facilitators and arbitrators. The Act authorizes agencies to use the 
ftill range of alternative means of dispute resolution for their 
programs. The Act removes any doubt an agency official may 
have had about the authority to use ADR techniques, and expands 
arbitration authority. The only conditions are that the agreement to 
use an ADR technique be voluntary and-in the case of arbitration- 
not inappropriate under the standards set forth in section 582(b). 

■ Section 6 amends 41 U.S.C. §§604-607, the Contract 
Disputes Act, to make it clear that government contracting officers 
and boards of contract appeals are encouraged to resolve claims by 
ADR and have the authority to do so. This includes the new 
authority to make use of arbitration in appropriate cases. Judicial 
review is available as in existing law. The amendments to the 
Contract Disputes Act are supplemental to existing arbitration 
authority in a few agencies. 

■ Section 7 amends section 203 of the Labor Management 
Relations Act to authorize the Federal Mediation and Conciliation 
Service to make its mediators' and trainers' services available to 
other federal agencies. 

■ Section 8 amends the Federal Tort Claims Act (28 U.S.C. 
§2672) to grant the Attorney General the authority to delegate 
additional tort claim compromise or settlement authority to agency 
heads without the necessity of prior Attorney General approval. 
Such delegations have been fixed at $25,000 for nearly all agencies 
since 1966 (see Chapter 10). They now can be raised as high as, 
but cannot exceed, the dollar amount of delegated approval 
authority given to United States Attorneys to settle claims against 
the United States (at present $500,000). 

■ Section 9 also amends 31 U.S.C. §371 1(a)(2) to raise 
agency claim compromise authority without prior Attorney General 
approval from $20,000 to $100,000 or even higher at the direction 
of the Attorney General. 



Legislative History: 

The Act reflects numerous Conference recommendations (see 
Bibliography). Recommendation 86-3, Agencies' Use of 
Alternative Means of Dispute Resolution, 1 CFR §305.86-3 (1991), 
urged Congress to authorize agencies to use ADR processes, 
including arbitration, to resolve matters that would otherwise be 
decided formally. The recommendation also set out other features 



which became part of the final legislation, including the criteria for 
appropriate use of ADR, judicial review, enforcement standards, 
and suggestions related to the general nature of congressional 
action designed to foster, rather then inhibit, the use of ADR. 
Other recommendations reflected in the legislation include 88-11, 
Encouraging Settlements by Proteaing Mediator Confidentiality, 1 
CFR §305.88-11 (1991); 86-8, Acquiring the Services of 
"Neutrals" for Alternative Means of Dispute Resolution, 1 CFR 
§305.86-8 (1991); and 87-5, Arbitration in Federal Programs, 1 
CFR §305.87-5 (1991). 

On April 12, 1988, S, 2274, the Administrative Dispute 
Resolution Act of 1988, was introduced in the Senate by Senator 
Charles Grassley and referred to the Committee on Governmental 
Affairs. Introductory information is found at 134 Cong. Rec. S 
3803 (daily ed. April 12, 1988). Hearings were held on May 25, 
1988 before the Judiciary Subcommittee on Courts and 
Administrative Practice. A virtually identical bill was introduced 
in the House of Representatives by Representative Donald Pease on 
July 27, 1988. The House bill, H.R. 5101, was referred to the 
Subconmiittee on Administrative Law and Governmental Relations 
of the House Committee on the Judiciary. Introductory 
information is found at 134 Cong. Rec. H 5990 (daily ed. July 27, 
1988). Hearings were held before the Subcommittee on June 16, 
1988. Neither bill was reported to the floor for House or Senate 
action. 

The bill which became the Administrative Dispute Resolution 
Act was again introduced by Senator Grassley on May 11, 1989 as 
S. 971 and referred to the Senate Committee on Governmental 
Affairs. 135 Cong. Rec. S 5166 (daily ed. May 11, 1989). The 
bill was the subject of hearings by the Subcommittee on Oversight 
of Government Management on September 19, 1989. The Senate 
Committee on Governmental Affairs reported the bill to the floor 
of the Senate for action on October 19, 1990. S. Rep. No. 1005, 
101st Cong., 2d Sess. (1990). The Senate passed the bill by voice 
vote on October 24, 1990. 136 Cong. Rec. S18082-18091 (daily 
ed. October 24, 1990). Several of the Act's provisions were 
discussed at that time, including the meaning of the confidentiality 
protections; their relation to FOIA disclosure provisions; operation 
of the administrative arbitration attorneys fee section; and 
exemption of certain federal personnel appeals from the Act. The 
Senate bill was reponed to the House on October 24, 1990. 

On May 25, 1989, a comparable bill was introduced in the 
House by Congressmen Glickman and Pease as H.R. 2497. The 



bill was referred to the House Committee on the Judiciary. 135 
Cong. Rec. H 2206 (daily ed. May 25, 1989). Hearings were held 
by the Subconunittee on Administrative Law and Governmental 
Relations on January 31, 1990. On April 25, 1990, Subcommittee 
mark-up was completed and the bill, as amended, was forwarded to 
the fiill Conmiittee. Administrative Dispute Resolution Act, 1990: 
Hearings on H.R, 2497 Before the Subcommittee on Administrative 
Law and Governmental Relations of the Committee on the 
Judiciary, 101st Cong., 2d Sess. (1990). The Judiciary Conmiittee 
completed consideration and mark-up on May 22, 1990 and the 
amended bill was reported to the House floor on June 1, 1990. 
See H. R. Rep. No. 101-513, 101st Cong., 2d Sess. (1990). The 
bill passed by voice vote on June 5, 1990. 136 Cong. Rec. H 3152 
(daily ed. June 5, 1990). Following Senate passage of H.R. 2497 
in comparable form, the House passed the Senate version on 
October 26, 1990. The President signed the bill into law on 
November 15, 1990. 

Several changes were made to resolve differences in the House 
and Senate bills and to deal with concerns raised, including those 
mentioned above. One major change made to both bills prior to 
passage involved arbitration awards. At the instigation of the 
respective House and Senate Committees, the Department of 
Justice, the Administrative Conference, and the American Bar 
Association developed amendments to permit arbitration in federal 
programs under the unique 30-day delayed finality provision that 
requires payment of attorneys fees in most cases where an award is 
vacated by the agency head. 



Source Note: 

Literature on ADR is inmiense, and this Bibliography focuses 
on a small selection of items involving federal agencies. A much 
more extensive list of additional references on dispute resolution in 
the federal government is available from the Conference, along 
with its Sourcebook: Federal Agency Use of Alternative Means of 
Dispute Resolution (1987). The U.S. Army Corps of Engineers 
has developed a series of brochures on using minitrials and other 
ADR methods. It, FMCS, and the Administrative Conference have 
also prepared educational and training materials on ADR in federal 
agencies. 



Several useful sources regularly publish short news articles 
relevant to federal agencies. These include the BNA World 
Arbitration and Mediation Report, Dispute Resolution (published 
by the ABA), Alternatives to the High Cost of Litigation 
(published by the Center for Public Resources), Consensus 
(published by the Harvard Project on Negotiation), and the 
Administrative Conference News. 
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an act 

To nuthorize and encourage Federal agenciec to uae mediation, condliation. arbitra- 
tion, and other techniquea for the prompt and informal reaolution of diaputea. and 
for other purpoaea. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

SECTION U SHORT TITLE. 

This Act may be cited as the "Adminifitrative Dispute Resolution 
Act". 

SEC r FINDINGS. 

The Congress finds that— 

(1) administrative procedure, as embodied in chapter 5 of title 
5, United States Code, and other Btatutes. is intended to offer a 
prompt, expert, and inexpensive means of resolving disputes as 
an alternative to litigation in the Federal courts; 

(2) administrative proceedings have become increasingly 
formal, costly, cmd lengthy resulting in unnecessary expendi- 
tures of time and in a decreased likelihood of achieving consen- 
sual resolution of disputes; 

(3> alternative means of dispute resolution have been used in 
the private sector for many years and. in appropriate cir- 
cumstances, have yielded decisions that are faster, less expen- 
sive, and less contentious; 

{A) such alternative means can lead to more creative, efficient, 
and sensible outcomes; 

(5) such alternative means may be used advantageously in a 
wide variety of administrative programs; 

(6) explicit authorization of the use of well-tested dispute 
resolution techniques will eliminate ambiguity of agency 
authority under existing law; 

(7) Federal agencies may not only receive the benefit of 
techniques that were developed in the private sector, but may 
also take the lead in the further development and refinement of 
such techniques; and 

(8) the availability of a wide range of dispute resolution 
procedures, and an increased understanding of the most effec- 
tive use of such procedures, will enhance the operation of the 
Government and better serve the public. 

SEC. X PROMOTION OF ALTERNATIVE MEANS OF DISPUTE RESOLUTION. 

(a) Promulgation or Agency Poucy.— Each agency shall adopt a. 
policy that addresses the use of alternative means of dispute resolu- 
tion and case management. In developing such a policy, each agency 
shall— 

(1) consult with the Administrative Conference of the United 
States and the Federal Mediation and Conciliation Service; and 
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(2) examine alternative means of resolving disputes in connec- 
tion with — 

(A) formal and informal adjudications; 

(B) rulemakings: 

(C) enforcement actions; 

(D) issuing and revoking licenses or permits; 

(E) contract administration; 

(F) litigation brought by or against the agency; and . 

(G) other agency actions. 

(b) Dispute Resolution Speciausts.— The head of each agency 
shall designate a senior official to be the dispute resolution specialist 
of the agency. Such official shall be responsible for the implementa- 
tion of— 

(1) the provisions of this Act and the amendments made by 
this Act; and 

(2) the agency policy developed under subsection (a). 

(c) TRAiNiNG.^Each agency shall provide for training on a regular 
basis for the dispute resolution specialist of the agency and other 
employees involved in implementing the policy of the agency devel- 
oper! under subsection (a). Such training should encompass the 
theory and practice of negotiation, mediation, arbitration, or related 
techniques. The dispute resolution specialist shall periodically rec- 
ommend to the agency head agency employees who would benefit 
from similar training. 

(d) Procedures for Grants and Contracts.— 

(1) Each agency shall review each of its standard agreements 

for contracts, grants, and other assistance and shall determine 

whether to amend any such standard agreements to authorize 

and encourage the use of alternative means of dispute 

., resolution. 

(2XA) Within 1 year after the date of the enactment of this 
Act, the Federal Acquisition Regulation shall be amended, as 
necessary, to carry out this Act and the amendments made by 
this Act. 

(B) For purposes of this section, the term "Federal Acquisition 
Regulation" means the single system of Government-wide 
procurement regulation referred to in section 6(a) of the OfTice 
of Federal Procurement Policy Act (41 U.S.C 405(a)). 

SEC I. administrative PROCEDURES. 

(a) Administrative Hearings.— Section 556(c) of title 5, United 
States Code, is amended— 

(1) in paragraph (6) by inserting before the semicolon at the 
end thereof the following: *'or by the use of alternative means of 
dispute resolution as provided in subchapter IV of this chapter*'; 
and 

(2) by redesignating paragraphs (7) through (9) as paragraphs 
(9) through (U), respectively, and inserting after paragraph (6) 
the following new paragraphs: 

"(7) inform the parties as to the availability of one or more 
alternative means of dispute resolution, and encourage use of 
such methods; 

*'(8) require the attendance at any conference held pursuant 
to paragraph (6) of at least one representative of each party who 
has authority to negotiate concerning resolution of issues in 
controversy;* . 
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(b) Alterwative Means or Dispute Resolution.— Chapter 5 of 
title 5. United SUtes Code, is amended by adding at the end the 
following new subchapten 

"SUBCHAPTER IV— ALTERNATIVE MEANS OF DISPUTE 
RESOLUTION IN THE ADMINISTRATIVE PROCESS 

'^§581. Dertnitions 

"For the purposes of this subchapter, the term- 
ed) 'agency' has the same meaning as in section 551(1) of this 
title; 

"(2) 'administrative program' includes a Federal function 
which involves protection of the public interest and the deter- 
mination of rights, privileges, and obligations of private persons 
through rule making, adjudication, licensing, or investigation, 
as those terms are used in subchapter II of this chapter; 

"(3) 'alternative means of dispute resolution' means any 
procedure that is used, in lieu of an adjudication as defmed in 
section 551(7) of this title, to resolve issues in controveny, 
including but not limited to, settlement negotiations, concilia- 
tion, facilitation, mediation, factfmding, minitrials, and arbitra- 
tion, or any combination thereof; 

"(4) 'award' means any decision by an arbitrator resolving the 
issues in controversy; 

"(5) 'dispute resolution communication' means any oral or 
written communication prepared for the purposes of a dispute 
resolution proceeding, including any memoranda, notes or work 
product of the neutral, parties or nonparty participant; except 
that a written agreement to enter into a dispute resolution 
proceeding, or final written agreement or arbitral award 
reached as a result of a dispute resolution proceeding, is not a 
dispute resolution communication; 

"(6) 'dispute resolution proceeding' means any process in 
which an alternative means of dispute resolution is used to 
resolve an issue in controversy in which a neutral is appointed 
and specified pscrties participate; 

"(7) 'in confidence' means, with respect to information, that 
the information is provided — 

"(A) with the expressed intent of the source that it not be 
disclosed; or 

*'(B) under circumstances that would create the reason- 
able expectation on behalf of the source that the informa- 
tion will not be disclosed; 

"(8) 'issue in controversy* means an issue which b material to 
a decision concerning an administrative program of an agency, 
and with which there is disagreement between the agency and 
persons who would be substantially affected by the decision but 
shall not extend to matters specified under the provisions of 
sections 2302 and 7121(c) of title 5; 

"(9) 'neutral' means an individual who, with respect to an 
issue in controversy, functions specifically to aid the parties in 
resolving the controversy; 

'*tlO) 'party' means— 

"(A) for a proceeding with named parties, the same as in 
section 551(3) of this title; and 
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"(B) for a proceeding without named partiea, a person 
who will be significantly affected by the decision in the. 
proceeding and who participates in the proceeding; 
"(11) 'person' has the same meaning as in section 551(2) of this 
title; and 

*'(12) 'roster' means a list of persons qualified to provide 
services as neutrals. 

"§ 582. General authority 

"(a) An agency may use a dispute resolution proceeding for the 
resolution of an issue in controversy that relates to an administra- 
tive program, if the parties agree to such proceeding. 

"(b) An agency shall consider not using a dispute resolution 
proceeding if^ 

"(1) a definitive or authoritative resolution of the matter is 
required for precedential value, and such a proceeding is not 
likely to be accepted generally as an authoritative precedent; 
"(2) the matter involves or may bear upon significant ques- 
tions of Government policy that require additional procedures 
before a final resolution may be made, and such a proceeding 
would not likely serve to develop a recommended policy for the 
agency; 

"(3) maintaining established policies is of special importance, 
so that variations among individual decisions are not increased 
and such a proceeding would not likely reach consistent results 
among individual decisions; 

"(4) the matter significantly affects persons or organizations 
who are not parties to the proceeding; 

"(5) a full public record of the proceeding is important, and a 

dispute resolution proceeding cannot provide such a record; emd 

"(6) the agency must maintain continuing jurisdiction over 

the matter with authority to alter the disposition of the matter 

in the light of changed circumstances, and a dispute resolution 

proceeding would interfere with the agency's fulfilling that 

requirement. 

"(c) Alternative means of dispute resolution authorized under this 

subchapter are voluntary procedures which supplement rather than 

limit other available agency dispute resolution techniques. 

"§ 583. Neutrals 

**(a) A neutral may be a permanent or temporary officer or 
employee of the Federal Government or any other individual who is 
acceptable to the parties to a dispute resolution proceeding. A 
neutral shall have no official, financial, or personal conflict of 
interest with respect to the issues in controversy, unless such in- 
terest is fully disclosed in writing to all parties and all parties agree 
that the neutral may serve. 

"(b) A neutral who serves as a conciliator, facilitator, or mediator 
serves at the will of the parties. 

"(c) In consultation with the Federal Mediation and Conciliation 
Service, other appropriate Federal agencies, and professional 
organizations experienced in matters concerning dispute resolution, 
the Administrative (Conference of the United States shall — 

"(1) establish standards for neutrals (including experience, 
training, affiliations, diligence, actual or potential confiicts of 
interest, and other qualifications) to which agencies may refer; 
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'*i2) maintain a rosier of individuals who meet such standards 
and are otherwise qualified to act as neutrals, which shall be 
made available upon request; 

"(3) enter into contracts for the services of neutrals that may 
be used by agencies on an elective basis in dispute resolution 
proceedings; and 

''*(4) develop procedures that permit agencies to obtain the 
services of neutrals on an expedited basis. 
"(d) An agency may use the services of one or more employees of 
other agencies to serve as neutrals in dispute resolution proceedings. 
The agencies may enter into an interagency agreement that pro- 
vides for the reimbursement by the user agency or the parties of the 
full or partial cost of the services of such an employee. 

**(e) Any agency may enter into a contract with any peraon on a 
roster established under subsection (cX2) or a roster maintained by 
other public or private organizations, or individual for services as a 
neutrah or for training in connection with alternative means of 
dispute resolution. The parties in a dispute resolution proceeding 
shall agree on compensation for the neutral that is fair and reason- 
able to the Government 

"§ 584. Conndentiality 

"(a) Except as provided in subsections (d) and (e), a neutral in a 

dispute resolution proceeding shall not voluntarily disclose or 

through discovery or compulsory process be required to disclose any 

information concerning any dispute resolution communication or 

any communication provided in confidence to the neutral, unless — 

"(1) all parties to the dispute resolution proceeding and the 

neutral consent in writing, and, if the dispute resolution 

communication was provided by a nonparty participant, that 

participant also consents in writing; 

''(2) the dispute resolution communication has already been 
made public; 

"(3) the dispute resolution communication is required by stat- 
ute to be made public, but a neutral should make such commu- 
nication public only if no other person is reasonably available to 
disclose the communication; or 

''(4) a court determines that such testimony or disclosure is 
necessary to — 

*VA) prevent a manifest injustice; 
"'(B) help establish a violation of law; or 
"(C) prevent harm to the public health or safety, 
of sufficient magnitude in the particular case to outweigh the 
integrity of dispute resolution proceedings in general by 
reducing the confidence of parties in future cases that tKeir 
communications will remain confidential. 
"(b) A party to a dispute resolution proceeding shall not volun- 
tarily disclose or through discovery or compulsory process be 
required to disclose any information concerning any dispute resolu- 
tion communication, unless — 

"(1) the communication was prepared by the party seeking 
disclosure; 

"(2) all parties to the dispute resolution proceeding consent in 
writing; 

"(3) the dispute resolution communication has already been 
made public; 



H. R. 2497—6 

"(4) the dispute resolution communication is required by stat- 
ute to be made public; 

'•(5) a court determines that such testimony or disclosure is 
necessary to— 

"(A) prevent a manifest injustice; 
"(B) help establish a violation of law; or 
"(O prevent harm to the public health and safety. 
of sufficient magnitude in the particular case to outweigh the 
integrity of dispute resolution proceedings in general by reduc* 
ing the confidence of parties in future cases that their commu- 
nications will remain confidential; 

'*(6) the dispute resolution communication is relevant to 
determining the existence or meaning of an agreement or 
award that resulted from the dispute resolution proceeding or to 
the enforcement of such an agreement or award; or 

(7) the dispute resolution communication was provided to or 

was available to all parties to the dispute resolution proceeding. 

"(c) Any dispute resolution communication that is disclosed in 

violation of subsection (a) or (b), shall not be admissible in any 

proceeding relating to the issues in controversy with respect to 

which the communication was made. 

"(d) The parties may agree to alternative confidential procedures 
for disclosures by a neutral. Upon such agreement the parties shall 
inform the neutral before the commencement of the dispute resolu- 
tion proceeding of any modifications to the provisions of subsection 
(a) that will govern the confldentiality of the dispute resolution 
proceeding. If the parties do not so inform the neutral, subsection (a) 
shall apply. 

"(e) If a demand for disclosure, by way of discovery request or 
other legal process, is made upon a neutral regarding a dispute 
resolution communication, the neutred shall make reasonable efforts 
to notify the parties and any affected nonparty participants of the 
demand. Any party or affected nonparty participant who receives 
such notice and within 15 calendar days does not offer to defend a 
refusal of the neutral to disclose the requested information shall 
have waived any objection to such disclosure. 

"(f) Nothing in this section shall prevent the discovery or 
admissibility of any evidence that is otherwise discoverable, merely 
because the evidence was presented in the course of a dispute 
resolution proceeding. 

**ig) Subjections (a) and (b) shall have no effect on the information 
and data that are necessary to document an agreement reached or 
order issued pursuant to a dispute resolution proceeding. 

"(h) Subsections (a) and (b) shall not prevent the gathering of 
information for research or educational purposes, in cooperation 
with other agencies, governmental entities, or dispute resolution 
programs, so long as the parties and the specific issues in con- 
troversy are not identifiable. 

"(i) Subsections (a) and (b) shall not prevent use of a dispute 
resolution communication to resolve a dispute between the neutral 
in a dispute resolution proceeding and a party to or participant in 
such proceeding, so long as such dispute resolution communication 
is disclosed only to the extent necessary to resolve such dispute, 
"(j) This section shall not be considered a statute specifically 
exempting disclosure under section 552(bK3) of this title. 
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**§ 585. Authorization of arbitration 

"(aXl) Arbitration may be used as an alternative means of dispute 
resolution whenever all parties consent. Consent may be obtained 
either before or after an issue in controversy has arisen. A party 
may agree to— 

"(A) submit only certain issues in controversy to arbitration; 
or 

**(B) arbitration on the condition that the award must be 
within a range of possible outcomes. 
**(2) Any arbitration agreement that sets forth the subject matter 
submitted to the arbitrator shall be in writing. 

"(3) An agency may not require any person to consent to arbitra- 
tion as a condition of entering into a contract or obtaining a benefit. 
"(b) An officer or employee of an agency may offer to use arbitra- 
tion for the resolution of issues in controversy, if such officer or 
employee — 

"(1) has authority to enter into a settlement concerning the 
matter; or 

"(2) is otherwise specifically authorized by the agency to 
consent to the use of arbitration. 

*'9 586. Enforcement of arbitration agreements 

''An agreement to arbitrate a matter to which this subchapter 
applies is enforceable pursuant to section 4 of title 9. and no action 
brought to enforce such an agreement shall be dismissed nor shall 
relief therein be denied on the grounds that it is against the United 
States or that the United States is an indispensable party. 

•*§587. Arbitrators 

'*(a) The parties to an arbitration proceeding shall be entitled to 
participate in the selection of the arbitrator. 

*'(b) The arbitrator shall be a neutral who meets the criteria of 
section 583 of this title. 

"§588. Authority of the arbitrator 

**An arbitrator t^ whom a dispute is referred under this sub- 
chapter may — 

**(!) regulate the course of and conduct arbitral hearings; 
*\2) administer oaths and affirmations; 

"(3) compel the attendance of witnesses and production of 
evidence at the hearing under the provisions of section 7 of title 
9 only to the extent the agency involved is otherwise authorized 
by law to do so; and 
"(4) make awards. 

*'§ 589. Arbitration proceedings 

"(a) The arbitrator shall set a time and place for the hearing on 
the dispute and shall notify the parties not less than 5 days before 
the hearing. 
•'(b) Any party wishing a record of the hearing shall — 
*'(1) be responsible for the preparation of such record; 
"(2) notify the other parties and the arbitrator of the prepara- 
tion of such record; 

**<3) furnish copies to all identified parties and the arbitrator; 
and 
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'*(4) pay all costa for such record, unless the parties a^ee 
otherwise or the arbitrator determines that the costs should be 
apportioned. 

**(cKl) The parties to the arbitration are entitled to be heard, to 
present evidence material to the controversy* and to cross-examine 
witnesses appearing at the hearing. 

'\2) The arbitrator may, with the consent of the parties, conduct 
all or part of the hearing by telephone, television, computer, or 
other electronic means, if each party has an opportunity to 
participate. 

"(3) The hearing shall be conducted expeditiously and in an 
informal manner. 

"(4) The arbitrator may receive any oral or documentary evidence, 
except that irrelevant, immaterial, unduly repetitious, or privileged 
evidence may be excluded by the arbitrator. 

**(5) The arbitrator shall interpret and apply relevant statutory 
and regulatory requirements, legal precedents, and policy directives. 

**(d) No interested person shall make or knowingly cause to be 
made to the arbitrator an unauthorized ex parte communication 
relevant to the merits of the proceeding, unless the parties agree 
otherwise. If a communication is made in violation of this subsec- 
tion, the arbitrator shall ensure that a memorandum of the commu- 
nication is prepared and made a part of the record, and that an 
opportunity for rebuttal is allowed. Upon receipt of a communica- 
tion made in violation of this subsection, the arbitrator may, to the 
extent consistent with the interests of justice and the policies under- 
lying this subchapter, reouire the offending party to show cause why 
tne claim of such party snould not be resolved against such party as 
a result of the improper conduct. 

**(e) The arbitrator shall make the award within 30 days after the 
close of the hearing, or the date of the filing of any briefs authorized 
by the arbitrator, whichever date is later, unless— 

"(1) the parties agree to some other time limit; or 

"(2) the agency provides by rule for some other time limit. 

"§ 590. Arbitration awards 

'*(aXl) Unless the agency provides otherwise by rule, the award in 
an arbitration proceeding under this subchapter shall include a 
brief, informal discussion of the factual and legal basis for the 
award, but formal findings of fact or conclusions of law shall not be 
required. 

**(2) The prevailing parties shall file the award with all relevant 
agencies, along with proof of service on all parties. 

**(b) The award in an arbitration proceeding shall become final 30 
days after it is served on all parties. Any agency that is a party to 
the proceeding may extend this 30-day period for an additional 30- 
day period by serving a notice of such extension on all other parties 
before the end of the first 30-day period. 

"(c) The head of any agency that is a party to an arbitration 
proceeding conducted under this subchapter is authorized to termi- 
nate the arbitration proceeding or vacate any award issued pursu- 
ant to the proceeding before the award becomes final by serving on 
all other parties a written notice to that effect, in which case the 
award shall be null and void. Notice shall be provided to all parties 
to the arbitration proceeding of any request by a party, nonparty 
participant or other person that the agency head terminate the 
arbitration proceeding or vacate the award. An employee or agent 
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engaged in the performance of investigative or prosecuting func- 
tions for an agency may not, in that or a factually related case, 
advise in a decision under this subsection to terminate an arbitra- 
tion proceeding or to vacate an arbitral award, except as witness or 
counsel in public proceedings. 

'*(d) A Hnal award is binding on the parties to the arbitration 
proceeding, and may be enforced pursuant to sections 9 through 13 
of title 9. No action brought to enforce such an award shall be 
dismissed nor shall relief therein be denied on the grounds that it is 
against the United States or that the United States is an indispen- 
sable party, 

"(e) An award entered under this subchapter in an arbitration 
proceeding may not serve as an estoppel in any other proceeding for 
any issue that was resolved in the proceeding. Such an award also 
may not be used as precedent or otherwise be considered in any 
factually unrelated proceeding, whether conducted under this sub- 
chapter, by an agency, or in a court, or in any other arbitration 
proceeding. 

**{D An arbitral award that is vacated under subsection (c) shall 
not be admissible in any proceeding relating to the issues in con- 
troversy with respect to which the award was made. 

*'(g) If an agency head vacates an award under subsection (c), a 
party to the arbitration (other than the United States* may within 
30 days of such action petition the agency head for an award of 
attorney fees and expenses (as deflned in section 504(bKlXA) of this 
title) incurred in connection with the arbitration proceeding. The 
agency head shall award the petitioning party those fees and ex- 
penses that would not have been incurrea in the absence of such 
arbitration proceeding, unless the agency head or his or her des- 
ignee finds that special circumstances make such an award unjust. 
The procedures for reviewing applications for awards shall, where 
appropriate, be consistent with those set forth in subsection (aK2) 
and (3) of section 504 of this title. Such fees and expenses shall be 
paid from the funds of the agency that vacated the award. 

**§591. Judicial Review 

"(a) Notwithstanding any other provision of law. any person 
adversely affected or aggrieved by an award made in an arbitration 
proceeding conducted under this subchapter may bring an action for 
review of such award only pursuant to the provisions of sections 9 
through 13 of title 9. 

"(bxl) A decision by an agency to use or not to use a dispute 
resolution proceeding under this subchapter shall be committed to 
the discretion of the agency and shall not be subject to judicial 
review, except that arbitration shall be subject to judicial review 
under section 10{b)of title 9. 

"(2) A decision by the head of an agency under section 590 to 
terminate an arbitration proceeding or vacate an arbitral award 
shall be committed to the discretion of the agency and shall not be 
subject to judicial review. 

*•§ 592. Compilation of information 

"The Chairman of the Administrative Conference of the United 
States shall compile and maintain data on the use of alternative 
means of dispute resolution in conducting agency proceedings. Agen- 
cies shalL upon the request of the Chairman of the Administrative 
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Conference of the United States, supply such information as is 
required to enable the Chairman to comply with this section. 

"§ 593. Support services 

*Tor the purposes of this subchapter, an agency may use (with or 
without reimbursement) the services and facilities of other Federal 
agencies, public and private organizations and agencies, and individ- 
uals, with the consent of such agencies, organizations, and individ- 
uals. An agency may accept voluntary and uncompensated services 
for purposes of this subchapter without regard to the provisions of 
section 1342 of title 31. '\ 

(c) Technical Amendment. — The table of sections at the begin- 
ning of chapter 5 of title 5, United States Code, is amended by 
adding at the end thereof the following: 

"subchapter IV — alternative means or DISPUTE RESOLUTION IN THE ADMINISTRATIVE 

PROCESS 

"581. Definitions. 

"5S2. GeneraJ authority. 

"583. Neutrals. 

"584. Confidentiality. 

"585. Authorization of arbitration. 

"586 Enforcement of arbitration agreements. 

"587. Arbitrators. 

"588 Authority of the arbitrator. 

"589. Arbitration proceedings. 

"590. Arbitration awards. 

"591. Judicial review. 

"592 Compilation of information. 

"593. Support services.". 

SEC 5. JUDICIAL REVIEW OF ARBITRATION AWARDS- 

Section 10 of title 9, United States Code, is amended— 

(1) by redesignating subsections (a) through (e) as paragraphs 
( 1 ) through (5), respectively; 

(2) by striking out **In either" and inserting in lieu thereof 
"(a) In any"; and 

(3) by adding at the end thereof the following: 

"(b) The United States district court for the district wherein an 
award was made that was issued pursuant to section 590 of title 5 
may make an order vacating the award UF>on the application of a 
person, other than a party to the arbitration, who is adversely 
affected or aggrieved by the award, if the use of arbitration or the 
award is clearly inconsistent with the factors set forth in section 582 
of title 5.". 

SEC. 6. GOVERNMENT CONTRACT CLAIMS. 

(a) Alternative Means or Dispute Resolution.— Section 6 of the 
Contract Disputes Act of 1978 (41 U.S.C. 606) is amended by adding 
at the end the following new subsections: 

*'(d) Notwithstanding any other provision of this Act, a contractor 
and a contracting officer may use any alternative means of dispute 
resolution under subchapter IV of chapter 5 of title 5. United States 
Code, or other mutually agreeable procedures, for resolving claims. 
In a case in which such alternative means of dispute resolution or 
other mutually agreeable procedures are used, the contractor shall 
certify that the claim is made in good faith, that the supporting data 
are accurate and complete to the best of his or her knowledge and 
belief, and that the amount requested accurately reflects the con- 
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tract adjustment for which the contractor believes the Government 
is liable. Ail provisions of subchapter IV of chapter 5 of title 5. 
United States Code, shall apply to such alternative means of dispute 
resolution. 

"(e) The authority of agencies to engage in alternative means of 
dispute resolution proceedings under subsection (d) shall cease to be 
effective on October I, 1995, except that such authority shall cbn- 
tinue in effect with respect to then pending dispute resolution 
proceedings which, in the judgment of the agencies that are parties 
to such proceedings, require such continuation, until such proceed- 
ings terminate.". 

(b) Judicial Review of Arbitral Awards.— Section 8(g) of the 
Contract Disputes Act of 1978 (41 US,C. 607(g)) is amended by 
adding at the end the following new paragraph: 

"(3) An award by an arbitrator under this Act shall be reviewed 
pursuant to sections 9 through 13 of title 9, United States Oxle, 
except that the court may set aside or limit any award that is found 
to violate limitations imposed by Federal statute.". 

SEC 7. FEDERAL MEDIATION AND CONCILIATION SERVICE. 

Section 203 of the Labor Management Relations Act, 1947 (29 
U.S.C. 173) is amended by adding at the end the following new 
subsection: 

"(0 The Service may make its services available to Federal agen- 
cies to aid in the resolution of disputes under the provisions of 
subchapter IV of chapter 5 of title 5, United States Code. Functions 
performed by the Service may include assisting parties to disputes 
related to administrative programs, training persons in skills and 
procedures employed in alternative means of dispute resolution, and 
furnishing officers and employees of the Service to act as neutrals. 
Only officers and employees who are qualified in accordance with 
section 583 of title 5, United States Ciode, may be assigned to act as 
neutrals. The Service shall consult with the Administrative Con- 
ference of the United States and other agencies in maintaining 
rosters of neutrals and arbitrators, and to adopt such procedures 
and rules as are necessary to carry out the services authorized in 
this subsection.". 

SEC. 8. GOVERNMENT TORT AND OTHER CLAIMS, 

(a) Federal Tort Claims.— Section 2672 of title 28. United States 
Code, is amended by adding at the end of the first paragraph the 
following; "Notwithstanding the proviso contained in the preceding 
sentence, any award, compromise, or settlement may be effected 
without the prior written approval of the Attorney General or his or 
her designee, to the extent that the Attorney General delegates to 
the head of the agency the authority to make such award, 
compromise, or settlement. Such delegations may not exceed the 
authority delegated by the Attorney (General to the United States 
attorneys to settle claims for money damages against the United 
States. Elach Federal agency may use arbitration, or other alter- 
native means of dispute resolution under the provisions of sub- 
chapter IV of chapter 5 of title 5, to settle any tort claim against the 
United States, to the extent of the agency's authority to award, 
compromise, or settle such claim without the prior written approval 
of the Attorney General or his or her designee/*. 

(b) Claims or the Government.— Section 3711(aK2) of title 31, 
United States Cx)de. is amended by striking out "$20,000 (excluding 
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interest)" and inserting in lieu thereof "$100,000 (excluding interest) 
or such higher amount as the Attorney General may from time to 
time prescribe". 

SEC, ^. USE OF NONATTORNEYS. 

(a) Representation of Parties.— Each agency, in developing a 
policy on the use of alternative means of dispute resolution under 
this Act, shall develop a policy with regard to the representation by 
persons other than attorneys of parties in alternative dispute resolu- 
tion proceedings and shall identify any of its administrative pro- 
grams with numerous claims or disputes before the agency and 
determine — 

(1) the extent to which individuals are represented or assisted 
by attorneys or by persons who are not attorneys; and 

(2) whether the subject areas of the applicable proceedings or 
the procedures are so complex or specialized that only attorneys 
may adequately provide such representation or assistance. 

(b) Representation and Assistance by Nonattorneys. — A 
person who is not an attorney may provide representation or assist- 
ance to any individual in a claim or dispute with an agency, if — 

(1) such claim or dispute concerns an administrative program 
identified under subsection (a); 

(2) such agency determines that the proceeding or procedure 
does not necessitate representation or assistance by an attorney 
under subsection (a)(2); and 

(3) such person meets any requirement of the agency to 
provide representation or assistance in such a claim or dispute. 

(c) DisQUAuncATioN or Representation or Assistance.— Any 
agency that adopts regulations under subchapter IV of chapter 5 of 
title 5. United States Code, to permit representation or assistance by 
persons who are not attorneys shall review the rules of practice 
before such agency to — 

iU ensure that any rules pertaining to disqualification of 
attorneys from practicing before the agency shall also apply, as 
appropriate, to other persons who provide representation or 
assistance; and 

l2) establish effective agency procedures for enforcing such 
rules of practice and for receiving complaints from affected 
persons. 

SKC- 10. DKFINITIONS. 

As used in this Act. the terms ''agency", "administrative pro- 
gram", and "alternative means of dispute resolution" have the 
meanings given such terms in section 581 of title 5. United States 
Code, as added by section 4(b) of this Act. 

SEC. II. SUNSET PROVISION. 

The authority of agencies to use dispute resolution proceedings 
under this Act and the amendments made by this Act shall termi- 
nate on October I. 1995. except that such authority shall continue in 
effect with respect to then pending proceedings which, in the judg- 
ment of the agencies that are parties to the dispute resolution 
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proceedings, require such continuation* until such proce€^dings 
terminate. 
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Summaxy of Provisions of Administrative Dispute Resolution Act, Pub. L. 101-552, 

104 Stat. 2736 (Nov. 15, 1990) 



Implementation bv Federal Agencies 

Section 3(a) requires that federal agencies adopt policies which address the use of 
alternative means of dispute resolution (ADR) for all administrative programs after review of 
those programs. (See enclosed Committee Report, section-by-section anal3^1s. p. 8, for 
summary of provisions) 

Section 3(b) requires federal agency designation of a senior agency official as a dispute 
resolution specialist. (Id.) 

Section 3(c) provides for agency staff training In ADR techniques. (Id.) 

Section 3(d) requires review of standard agency contracts and assistance agreements to 
determine whether to amend them to encourage use of ADR (Id.) 



Administrative Adtudication 

Section 4 amends the Administrative Procedure Act to: 

- authorize agency use of ADR where the parties agree: (Report, p. 9) 

- provide criteria for appropriate use of ADR: (Id.) 

- empower an ALJ to use or encourage use of ADR and to require attendance at 

settlement conferences of representatives authorized to negotiate concerning 
resolution of Issues In controversy (Section 4(a)): and 

- authorize use of federal employee or non-govemment (contractual) neutrals. (Report, p. 
10) 

Section 4 amends the APA to: 

- foster ADR confidentiality: 

- prohibit disclosure of most setUement communications. Including documents: and 

- permit court ordered disclosure if Injustice, law violation or public harm would be 

avoided. (Report, p. 11) 



Arbitration Authority 

Section 4 amends the APA specifically to authorize federal agency use of the ADR 
technique of arbitration with provision for agency retention of necessary Executive authority 
and fee payment by the agency when arbitration is used inappropriately. 
(Report, pp. 12-15) 

Federal Tort Claims Act Amendments 

SecUon 8 amends 28 U.S.C. 2672, the Federal Tort Claims Act, to allow added claim 
settlement authority for federal agencies, and to encourage use of ADR, Including 
arbitration, of claims agencies are authorized to settle.. 

Other Authorities Amended 

Section 5 amends 9 U.S.C. 10. the Federal Arbitration Act, to incorporate the potential for 
the Federal Government to be a party to arbitration proceedings. 

Section 6 amends 41 U.S.C. 604-607. the Contract Disputes Act, to encourage and 
endorse Contracting Officer use of ADR, Including arbitration. (Report, p. 15) 

Section 7 amends Section 203 of the Labor Management Relations Act to authorize use of 
FMCS services in administrative disputes. (Report, p. 16) 

Section 8 amends 31 U.S.C. 371 1(a)(2) to enhance federal agency claim compromise 
authority. 

Section 4 requires amendment of the Federal Acquisition Regulation to carry out the Act 
and encourage and allow greater use of ADR 



Administrative Conference Roles 

The Conference is directed to: 

- Establish standards for neutrals' qualifications. (Report, p. 10) 

- Maintain a roster of neutrals available to assist in resolving administrative disputes. 
(Id.) 

- Enter into contracts for neutrals' services that may be used by agencies. (Id.) 

- Develop procedures that permit agencies themselves to contract for 

neutrals' services expeditiously. (Id.) 

- Compile Information and report to Congress on agency implementation of the Act. 
(Report, p. 15) 



Negotiated 

Rulemaking 

Act 



Citations: 

5 U.S.C. §§581-590;! enacted November 29, 1990, by Pub. L. 
No. 101-648, 104 Stat. 4969. 



Lead Agency: 

Administrative Conference of the United States, Suite 500, 2120 
L Street, NW., Washington, DC 20037, (202) 254-7020. 



Overview: 

The Negotiated Rulemaking Act of 1990 establishes a statutory 
framework for agency use of negotiated rulemaking to formulate 
proposed regulations. The Act supplements the rulemaking 
provisions of the Administrative Procedure Act (see Chapter 1), 
clarifying the authority of federal agencies to conduct negotiated 
rulemaking. It largely codifies the practice of those agencies that 
had previously used the procedure. The Act does not require use 
of the technique, allowing each agency the discretion whether to 
employ it. 

Negotiated rulemaking (sometimes known as "regulatory 
negotiation" or "reg-neg") has emerged in the 1980's as an 
alternative to traditional procedures for drafting proposed 
regulations. The essence of the idea is that in certain situations it 
is possible to bring together representatives of the agency and the 
various affected interest groups to negotiate the text of a proposed 



! The Administrative Dispute Resolution Act (sec Chapter ), Pub. L. No. 101-552, 

also contains sections in title 5 of the U.S. Code numbered 581-590. 



rule. The negotiators try to reach a consensus through a process of 
evaluating their own priorities and making tradeoffs to achieve an 
acceptable outcome on the issues of greatest importance to them. 
If they do achieve a consensus, then the resulting rule is likely to 
be easier to implement and the likelihood of subsequent litigation is 
diminished. Even in the absence of consensus on a draft rule, the 
process may be valuable as a means of better informing the 
regulatory agency of the issues and the concerns of the affected 
interests. 

Negotiated rulemaking should be viewed as a supplement to the 
rulemaking provisions of the Administrative Procedure Act. This 
means that the negotiation sessions generally take place prior to 
issuance of the notice and the opportunity for the public to 
comment on a proposed rule that are required by the Act (5 U.S.C. 
§553). In some instances, negotiations may be appropriate at a 
later stage of the proceeding, and have sometimes been used 
effectively in drafting the text of a final rule based on comments 
received. 

In 1982, the Administrative Conference of the United States set 
forth criteria for identifying rulemaking situations for which reg- 
neg is likely to be successftil (Recommendation 82-4, 1 CFR 
§305.82-4). These criteria were intended to guide agencies in 
making the key determination whether negotiated rulemaking is 
appropriate for particular regulatory problems. The Conference 
also suggested specific procedures to be followed by agencies in 
applying this approach. Additional refinements, based on a study 
of initial agency experiences with reg-neg, were recommended in 
1985 (Recommendation 85-5, 1 CFR §305.85-5). Both 
recommendations are reprinted in the Appendix. 

Much of the Negotiated Rulemaking Act is permissive in 
nature, incorporating many of the criteria and procedures suggested 
in the Conference recommendations. The drafters intended that the 
Act not impair any rights otherwise retained by agencies or parties, 
and section 581 expressly provides that the Act is not intended to 
limit innovation or experimentation with the negotiated rulemaking 
process. Although the Act plainly permits an agency to publish as 
its own the consensus proposal adopted by the negotiating 
committee, nothing in the Act requires the agency to publish either 
a proposed or final rule merely because a negotiating committee 
proposed it. 

Following the recommendations of the Administrative 
Conference, section 583 of the Act lists a number of criteria to be 
considered by agencies in determining whether to use negotiated 



rulemaking in any particular instance. It permits, but does not 
require, the use of outside impartial persons (referred to as 
"conveners'*) to assist the agency in identifying potential 
participants in the negotiation process. Section 584 requires public 
notice of planned negotiated rulemaking proceedings in the Federal 
Register and ^propriate trade and specialized publications. 
Persons or interests believing that they are not adequately 
represented on the negotiating committee must be given an 
opportunity to apply for membership, though the agency retains 
discretion as to whether to grant such requests. 

Section S8S makes clear that agencies establishing negotiating 
committees under the Act are also to comply with the Federal 

Advisory Committee Act (see Chapter ). At least one member 

of the committee must be a representative of the agency. If, after 
considering the public responses to the published notice of intent to 
establish a negotiating committee under the Act, the agency 
determines not to do so, then the agency must publish a notice of 
that fact and the reasons for the decision. 

Section 586 addresses procedures of the negotiating committee 
and provides for selection of a neutral "facilitator" or mediator to 
assist the committee in its deliberations. 

Section 587 permits an agency to keep a negotiating committee 
in existence until promulgation of the fmal rule, but also allows 
earlier termination if the agency or the committee so chooses. 

Options for agencies with respect to acquiring the services of 
conveners and facilitators are addressed in section 588.^ Agencies 
are authorized to pay expenses of certain conmiittee members in 
accordance with the Federal Advisory Committee Act. Section 589 
authorizes the Administrative Conference to pay certain expenses at 
the request of an agency conducting a negotiated rulemaking. 
(Funding for this purpose is authorized by section 4 of the Act.) 

To avoid creating new sources of potential litigation, section 
590 provides that agency actions pertaining to procedural decisions 
in negotiated rulemaking are not subject to judicial review. 
However, otherwise available judicial review of the rules 
promulgated through the negotiation process is not affected by the 
Act. 



^ See also ACUS Recommendation 86-8 » Acquiring the Services of 'Neutrals' for 
Alternative Means of Dispute Resolution^ I CFR §305.86-8; Ruttinger, Acquiring the 
Services of Neutrals for Alternative Means of Dispute Resolution and Negotiated 
Rulemaking, 1986 ACUS 863. 
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Section 5 of the Negotiated Rulemaking Act terminates the 
provisions of the Act after 6 years (November 29, 1996). 
Numerous federal agencies conducted negotiated rulemaking 
proceedings under other authority prior to adoption of the 
Negotiated Rulemaking Act. Expiration of this Act clearly does 
not imply that an agency could no longer undertake a negotiated 
rulemaking. 



Legislative History: 

Joint hearings on "regulatory negotiation" were held in July 
1980 by the Senate's Select Committee on Small Business and 
Committee on Governmental Affairs. Legislation was introduced 
in September 1980 "to create a pilot program to encourage . . . 
the formation of regulatory negotiation commissions, comprised of 
representatives of business, public interest organizations, labor. 
State and local officials, and other interested persons, for the 
purpose of making recommendations to Federal agencies on 
regulatory policy." (H.R. 8240, 96th Congress) Other bills to 
establish a statutory framework for negotiated rulemaking were 
introduced in each subsequent Congress throughout the 1980's. 

The first negotiated rulemaking bill to be acted upon was S. 
1504, introduced by Senator Carl Levin in the 100th Congress, 
The Senate Conmiittee on Governmental Affairs held a hearing on 
May 13, 1988, and the Senate passed the bill on September 30, 
1988 (134 Cong. Rec. S 13760, September 30, 1988; see also the 
report of the Senate Committee on Governmental Affairs, 100th 
Congress, 2d Session, S. Rep. No. 100-547). In the House, the 
Judiciary Subcommittee on Administrative Law and Governmental 
Relations held a hearing on August 10, 1988, on a companion bill, 
H.R. 3052, introduced by Representative Donald Pease. No 
ftirther action was taken. 

In the 101st Congress, identical bills, S. 303 and H.R. 743, 
were introduced on January 31, 1989 (135 Cong. Rec. S 862 and 
H 144, January 31, 1989). The Senate Committee on 
Governmental Affairs reported out S. 303 on July 13, 1989, and 
the Senate passed it on August 3, 1989 (see 135 Cong. Rec. S 
10060, August 3, 1989; see also the report of the Senate 
Committee on Governmental Affairs, 101st Congress, 1st Session, 
S. Rep. No. 101-97). 
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The House Subcommittee held a hearing on H.R. 743 on May 
3, 1989, and on February 7, 1990, reported out the bill with 
amendments. The Committee on the Judiciary passed the bill on 
March 28, and the House passed it on May 1 (136 Cong. Rec. H 
1852, May 1, 1990; see also the report of the House Committee on 
the Judiciary, 101st Congress, 2d Session, H. Rep. No. 101-461). 
The Senate amended the bill further and passed S. 303 again on 
October 4 (136 Cong. Rec. S 14580, October 4, 1990). The 
House accepted the Senate amendments, voting final passage on 
October 22 (136 Cong. Rec. H 10966, October 22, 1990). The 
bill was signed by President Bush on November 29, 1990. 

During the period of congressional consideration of the 
Negotiated Rulemaking Act, Congress passed three other pieces of 
legislation that mandated use of negotiated rulemaking: the Carl 
D. Perkins Vocational and Applied Technology Education Act 
Amendments (Pub. L. No. 101-392), the Hawkins-Stafford 
Elementary and Secondary School Improvements Amendments 
(Pub. L. No. 100-297), and the Price-Anderson Amendments Act 
of 1988 (Pub. L. No. 100-408). Each of these laws provided 
specific and widely differing procedures for negotiating rules. In 
the future, the Negotiated Rulemaking Act may serve as a common 
reference whenever Congress wants to employ reg-neg in other 
legislation, replacing this ad hoc approach. 



Significant Case Law: 

EPA's final rule on asbestos-containing materials in schools was 
the first reg-neg rule to be challenged in court. The suit was 
brought by the Safe Buildings Alliance, a group representing 
former manufacturers of asbestos building products that are now 
illegal. Plaintiffs in the lawsuit claimed that the rule would 
encourage unnecessary removal of materials from buildings and 
would result in a chaotic situation. They sought a more objective 
standard ~ based on air monitoring, for example ~ rather than the 
professional judgment called for under EPA's rule. The Safe 
Buildings Alliance had been represented on the negotiating 
committee. Several other parties who were represented on the 
negotiating committee intervened in support of the final rule as 
published. These included the National Education Association, the 
American Association of School Administrators, and a group of 
state attorneys general. 
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In May 1988, the rule was upheld by the U. S. Court of 
Appeals for the D.C. Circuit, Safe Buildings Alliance v. EPA, 846 
F.2d 79 (D.C. Cir. 1988). The court determined that EPA's 
regulation embodied a reasonable interpretation of the requirements 
of the Asbestos Hazard Emergency Response Act of 1986, Pub. L. 
No. 99-519, 15 U.S.C. §§2641-54. Neither the appeal nor the 
court's decision referred to the negotiation procedure that was 
followed. EPA*s underground injection rule, based in part on 
negotiated rulemaking, was also challenged and essentially upheld 
by the D.C. Circuit, Natural Resources Defense Council v. EPA, 
907 F.2d 1146 (D.C. Cir. 1990). 



Source Note: 

In 1990, the Administrative Conference of the United States 
published the Negotiated Rulemaking Sourcebook, a step-by-step 
guide to the conduct of negotiated rulemaking proceedings. The 
volume contains a discussion of when and how to use the 
procedure, along with sample notices and other documents that 
may be needed by an agency using the process. Numerous articles, 
both analytical and practical, are reprinted in the Sourcebook, 
including the Barter and Perritt reports to the Administrative 
Conference that furnished the research background for Conference 
Recommendations 82-4 and 85-5 (Appendix items 2 and 3). An 
extensive bibliography is also included. 
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©nc IFiundred iirst Congress of the lEnitcfl States of amtrica 

AT THE SECOND SESSION 

Begun and held at the City of Washington on Tuesday^ tlie tiventy-third day of January, 

one thousand nine hundred and ninety 

3ln3a 

To establish a framework for the conduct of negotiated rulemaking by Federal 

agencies. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled^ 

SECTION 1. SHORT TITLE. 

This Act may be cited as the ''Negotiated Rulemaking Act of 
1990". 

SEC 2. FINDINGS, 

The Congress makes the following findings: 

(1) Government regulation has increased substantially since 
the enactment of the Administrative Procedure Act. 

(2) Agencies currently use rulemaking procedures that may 
discourage the affected parties from meeting and communicat- 
ing with each other, and may cause parties with different 
interests to assume conflicting and antagonistic positions and to 
engage in expensive and time-consuming litigation over agency 
rules. 

(3) Adversarial rulemaking deprives the affected parties and 
the public of the benefits of face-to-face negotiations and co- 
operation in developing and reaching agreement on a rule. It 
also deprives them of the benefita of shared information, knowl- 
edge, expertise, and technical abilities possessed by the affected 
parties, 

(4) Negotiated rulemaking, in which the parties who will be 
significantly affected by a rule participate in the development of 
the rule, can provide significant advantages over adversarial 
rulemaking. 

(5) Negotiated rulemaking can increase the acceptability and 
improve the substance of rules, making it less likely that the 
affected parties will resist enforcement or challenge such rules 
in court. It may also shorten the amount of time needed to issue 
final rules. 

(6) Agencies have the authority to establish negotiated rule- 
making committees under the laws establishing such agencies 
and their activities and under the Federal Advisory Committee 
Act (5 U.S.C. App.). Several agencies have successfully used 
negotiated rulemaking. The process has not been widely used by 
other agencies, however, in part because such agencies are 
unfamiliar with the process or uncertain as to the authority for 
such rulemaking. 

SKC. :i. NK(;OTIATEI) RULEMAKING PHOCEUUUK. 

(a) In General. — Ciiapter 5 of title 5, United States Code, is 
amended by adding at the end the following new subchapter: 
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"SUBCHAPTER IV— NEGOTIATED RULEMAKING 
PROCEDURE 

"§ 581. Purpose 

'The purpose of this subchapter is to establish a framework for 
the conduct of negotiated nilemaking* consistent with section 553 of 
this title, to encourage agencies to use the process when it enhances 
the informal rulemaking process. Nothing in this subchapter should 
be construed as an attempt to limit innovation and experimentation 
with the negotiated rulemaking process or with other innovative 
rulemaking procedures otherwise authorized by law. 

"§ 582. Dennitions 

"For the purposes of this subchapter, the term- 
ed) 'agency' has the same meaning as in section 551(1) of this 
title; 

**(2) 'consensus' means unanimous concurrence among the 

interests represented on a negotiated rulemaking committee 

established under this subchapter, unless such committee — 

"(A) agrees to define such term to mean a general but not 

unanimous concurrence; or 

"(B) agrees upon another specified definition; 

"(3) 'convener' means a person who impartially assists an 
agency in determining whether establishment of a negotiated 
rulemaking committee is feasible and appropriate in a particu- 
lar rulemaking; 

"(4) 'facilitator' means a person who impartially aids in the 
discussions and negotiations among the members of a nego- 
tiated rulemaking committee to develop a proposed rule; 

"(5) 'interest' means, with respect to an issue or matter. 
multiple parties which have a similar point of view or which are 
likely to be affected in a similar manner; 

"(6) 'negotiated rulemaking' means rulemaking through the 
use of a negotiated rulemaking committee; 

"(7) 'negotiated rulemaking committee' or 'committee' means 
an advisory committee established by an agency in accordance 
with this subchapter and the Federal Advisory ([^mmittee Act 
to consider and discuss issues for the purpose of reaching a 
consensus in the development of a proposed rule; 

"(8) 'party' has the same meaning as in section 551(3) of this 
title; 

"(9) 'person* has the same meaning as in section 551(2) of this 
title; 

"(10) 'rule' has the same meaning as in section 551(4) of this 
title; and 

"(11) Vulemaking* means 'rule making' as that term is de- 
fined in section 551(5) of this title. 

**§ 583. Determination of need for negotiated rulemaking com- 
mittee 

*\a) Determination of Need by the Agency— An agency may 
establish a negotiated rulemaking committee to negotiate and de- 
velop a proposed rule, if the head of the agency determines that the 
use of the negotiated rulemaking procedure is in the public interest. 
In making such a determination, the head of the agency shall 
consider whether — 
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'XD there is a need for a rule; 

"(2) there are a limited number of identifiable interests that 
will be significantly affected by the rule; 

'*(3) there is a reasonable likelihood that a committee can be 
convened with a balanced representation of persons who — 

'*(A) can adequately represent the interests identified 
under paragraph (2); and 

**(B) are willing to negotiate in good faith to reach a 
consensus on the proposed rule; 
"(4) there is a reasonable likelihood that a committee will 
reach a consensus on the proposed rule within a fixed period of 
time; 

"(5) the negotiated rulemaking procedure will not unreason- 
ably delay the notice of proposed rulemaking and the issuance 
of the final rule; 

"(6) the agency has adequate resources and is willing to 
commit such resources, including technical assistance, to the 
committee; cmd 

"(7) the agency, to the maximtun extent possible consistent 

with the legal obligations of the agency, will use the consensus 

of the committee with respect to the proposed rule as the basis 

for the rule proposed by the agency for notice and comment. 

"(b) Use of Convkners.— 

"(1) Purposes of conveners. — An agency may use the serv- 
ices of a convener to assist the agency in — 

"(A) identifying persons who will be significantly affected 
by a propc^sed rtde, including residents of rural areas; and 
"(B) conducting discussions with such persons to identify 
the issues of concern to such persons, and to ascertain 
whether the establishment of a negotiated rulemaking 
committee is feasible and appropriate in the particular 
rulemaking. 
"(2) Duties of conveners. — The convener shall report find- 
ings and may make recommendations to the agency. Upon 
request of the agency, the convener shall ascertain the names of 
persons who are willing and Qualified to represent interests that 
will be significantly affected by the proposed rule, including 
residents of rural areas. The report and any recommendations 
of the convener shall be made available to the public upon 
request. 

''§ 584. Publication of notice; applications for membership on 
committees 

''(a) PuBUCATiON OF NoTiCE. — If, after considering the report of a 
convener or conducting its own assessment, an agency decides to 
establish a negotiated rulemaking committee, the agency shall pub- 
lish in the Federal Register and, as appropriate, in trade or other 
specialized publications, a notice which shall include — 

"(1) an announcement that the agency intends to establish a 
negotiated rulemaking committee to aegotiate and develop a 
proposed rule; 

''(2) a description of the subject and scope of the rule to be 
developed, and the issues to be considered; 

"(3J a list of the interests which are likely to be significantly 
affected by the rule; 

**{4) a list of the persons proposed to represent such interests 
and the person or persons proposed to represent the agency; 
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''(5) a proposed agenda and schedule for completing the work 
of the committee, including a target date for publication by the 
agency of a propceed rule for notice and comment; 

*'(6) a description of administrative support for the committee 

to be provided by the agency, including technical assistance; 

"(7) a solicitation for comments on the proposal to establish 

the committee, and the proposed membership of the negotiated 

rulemaking committee; and 

'"(8) an explanation of how a person may apply or nominate 
another person for membership on the committee, as provided 
under subsection (b). 
"(b) Appucations for Membership or CoMMnrEE. — Persons who 
will be significantly affected by a proposed rule and who believe that 
their interests will not be adequately represented by any person 
specified in a notice under subsection (aX4) may apply for, or 
nominate another person for, membership on the negotiated rule- 
making committee to represent such interests with respect to the 
proposed rule. Elach application or nomination shall include — 

"(1) the name of the applicant or nominee and a description of 
the interests such person shall represent; 

**{2) evidence that the applicant or nominee is authorized to 
represent parties related to the interests the person proposes to 
represent; 

"(3) a written commitment that the applicant or nominee 
shall actively participate in good faith in the development of the 
rule under consideration; and 

"(4) the reasons that the persons specified in the notice under 

subsection (aK4) do not adequately represent the interests of the 

person submitting the application or nomination. 

"(c) Period for Submission of Comments and Appucations. — 

The agency shall provide for a period of at least 30 calendar days for 

the submission of comments and applications under this section. 

**§ 585. Establishment of committee 

"(a) ESTABUSHMENT, — 

"(1) Determination to establish commtttee.— If after consid- 
ering comments and applications submitted under section 584, 
the agency determines that a negotiated rulemaking committee 
can adequately represent the interests that will be significantly 
affected by a proposed rule and that it is feasible and appro- 
priate in the particular rulemaking, the agency may establish a 
negotiated rulemaking committee. In establishing and admin- 
istering such a committee, the agency shall comply with the 
Federal Advisory Committee Act with respect to such commit- 
tee, except as otherwise provided in this subchapter. 

"(2) Determination not to estabush committee.— If after 
considering such comments and applications, the agency decides 
not to establish a negotiated rulemaking committee, the agency 
shall promptly publish notice of such decision and the reasons 
therefor in the Federal Register and, as appropriate, in trade or 
other specialized publications, a copy of which shall be sent to 
any person who applied for, or nominated another person for 
membership on the negotiating rulemaking committee to repre- 
sent such interests with respect to the proposed rule. 
"(b) Membership. — The agency shall limit membership on a nego- 
tiated rulemaking committee to 25 members, unless the agency head 
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determines that a greater number of members is necessary fpr the 
functioning of the committee or to achieve balanced membership. 
Each committee shall include at least one person representing the 
agency. 

"(c) Administrative Support.— The agency shall provide appro- 
priate administrative support to the negotiated rulemaking commit- 
tee, including technical assistance. 

"§ 586. Conduct of committee activity 

''(a) Duties of Commhtee. — Each negotiated rulemaking commit- 
tee established under this subchapter shall consider the matter 
proposed by the agency for consideration and shall attempt to reach 
a consensus concerning a proposed rule with respect to such matter 
and any other matter the conunittee determines is relevant to the 
proposed rule. 

"(b) Representatives of Agency on CoMMrrrEE, — The person or 
persons representing the agency on a negotiated rulemaking 
committee shall participate in the deliberations and activities of the 
committee with the same rights and responsibilities as other mem- 
bers of the committee, and shall be authorized to fully represent the 
agency in the discussions and negotiations of the committee. 

**(c) Selecting Faciutator. — Notwithstanding section 10(e) of the 
Federal Advisory Committee Act, an agency may nominate either a 
person from the Federal Government or a person from outside the 
Federal Government to serve as a facilitator for the negotiations of 
the committee, subject to the approval of the committee by consen- 
sus. If the committee does not approve the nominee of the agency for 
facilitator, the agency shall submit a substitute nomination. If a 
committee does not approve any nominee of the agency for 
facilitator, the committee shall select by consensus a person to serve 
as facilitator. A person designated to represent the agency in sub- 
stantive issues may not serve as facilitator or otherwise chair the 
committee. 

''(d) Duties of Faciutator. — A facilitator approved or selected by 
a negotiated rulemaking committee shall — 

"(1) chair the meetings of the committee in an impartial 
manner; 

"(2) impartially assist the members of the committee in 
conducting discussions and negotiations; and 

''(3) manage the keeping of minutes and records as required 
under section 10 (b) and (c) of the Federal Advisory Committee 
Act, except that any personal notes and materials of the 
facilitator or of the members of a committee shall not be subject 
to section 552 of this title. 
*'(e) Ck)MMiTrEE Procedures. — A negotiated rulemaking commit- 
tee established under this subchapter may adopt procedures for the 
operation of the committee. No provision of section 553 of this title 
shall apply to the procedures of a negotiated rulemaking committee. 
"(0 Report of Ck)MMiTTEE- — If a committee reaches a consensus 
on a proposed rule, at the conclusion of negotiations the committee 
shall transmit to the agency that established the committee a report 
conlaining the proposed rule. If the committee does not reach a 
consensus on a proposed rule, the committee mav transmit to the 
agency a report specifying any areas in which the committee 
reached a consensus. The committee may include in a report any 
other information, recommendations, or materials that the commits 
tee considers appropriate. Any committee member may include as 
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an addendum to the report additional information, recommenda- 
tions, or materials. 

"(g) Records of CoMMrrrEE.— In addition to the report reqiiired by 
subsection (0> a committee shall submit to the agency the records 
required under section 10 (b) and (c) of the Federal Advisory 
Committee Act. 

"§ 587. Termination of committee 

"A negotiated rulemaking committee shall terminate upon 
promulgation of the final rule under consideration, unless the 
committee's charter contains an earlier termination date or the 
agency, after consulting the committee, or the committee itself 
specifies an earlier termination date. 

"§ 588. Services, facilities, and payment of committee member 
expenses 

'*(a) Services of Conveners and Faciutators.— 

"(1) In general. — An agency may employ or enter into con- 
tracts for the services of an individual or organization to serve 
as a convener or facilitator for a negotiated rulemaking commit- 
tee under this subchapter, or may use the services of a Govern- 
ment employee to act as a convener or a facilitator for such a 
committee, 

"(2) Determination of conflicting interests. — An agency 
shall determine whether a person under consideration to serve 
as convener or facilitator of a committee under paragraph (1) 
has any financial or other interest that would preclude such 
person from serving in an impartial and independent manner. 
*'(b) Services and Facilities of Other Entities. — For purposes of 
this subchapter, an agency may use the services and facilities of 
other Federal agencies and public and private agencies and 
instrumentalities with the consent of such agencies and instrumen- 
talities, and with or without reimbursement to such agencies and 
instrumentalities, and may accept voluntary and uncompensated 
services without regard to the provisions of section 1342 of title 31. 
The Federal Mediation and Conciliation Service may provide serv- 
ices and facilities, with or without reimbursement, to assist agencies 
under this subchapter, including furnishing conveners, facilitators, 
and training in negotiated rulemaking. 

"(c) Expenses of Committee Members. — Members of a negotiated 
rulemaking committee shall be responsible for their own expenses of 
participation in such committee, except that an agency may, in 
accordance with section 7(d) of the Federal Advisory Committee Act, 
pay for a member's reasonable travel and per diem expenses, ex- 
penses to obtain technical assistance, and a reasonable rate of 
compensation, if — 

*X1) such member certifies a lack of adequate financial re- 
sources to participate in the committee; and 

"(2) the agency determines that such member's participation 
in the committee is necessary to assure an adequate representa- 
tion of the member's interest. 
*'(d) Status of Member as Federal Employee.— A member's 
receipt of funds under this section or section 589 shall not conclu- 
sively determine for purposes of sections 202 through 209 of title 18 
whether that member is an employee of the United States Govern- 
ment. 
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"§ 589. Role of the Administrative Conference of the United States 
and other entities 

**(a) Consultation by Agencies. — An agency may consult with 
the Administrative Conference of the United States or other public 
or private individuals or organizations for information and assist- 
ance in forming a negotiated rulemaking committee and conducting 
negotiations on a proposed rule. 

**(b) Roster of Potential Conveners and Faciutators.— The 
Administrative Conference of the United States, in consultation 
with the Federal Mediation and Conciliation Service, shall maintain 
a roster of individuals who have acted as or are interested in serving 
as conveners or facilitators in n^otiated rulemaking proceedings. 
The roster shall include individuals from government agencies and 
private groups, and shall be made available upon request. Agencies 
may also use rosters maintained by other public or private individ- 
uals or organizations. 
"(c) Procedures To Obtain Conveners and Faciutators. — 

"(1) Procedures. — The Administrative Conference of the 
United States shall develop procedures which permit agencies 
to obtain the services of conveners and facilitators on an expe- 
dited basis. 

"(2) Payment tor services. — Payment for the services of 

conveners or facilitators shall be made by the agency using the 

services, unless the Chairman of the Administrative Conference 

agrees to pay for such services under subsection (f). 

*\d) Compilation of Data on Negotiated Rulemaking; Report 

to Congress. — 

"(1) Compilation of data.— The Administrative Conference 
of the United States shall compile and maintain data related to 
negotiated rulemaking and shall act as a clearinghouse to assist 
agencies and parties participating in negotiated rulemaking 
proceedings. 

"(2) Submission of information by agencies. — Elach agency 
engaged in negotiated rulemaking shall provide to the Adminis- 
trative Conference of the United States a copy of any reports 
submitted to the agency by negotiated rulemaking committees 
under section 586 and such additional information as necessary 
to enable the Administrative Conference of the United States to 
comply with this subsection. 

"(3) Reports to congress,— The Administrative Conference of 
the United States shall review and analyze the reports and 
information received under this subsection and shall tramsmit a 
biennial report to the Committee on Governmental Affairs of 
the Senate and the appropriate committees of the House of 
Representatives that— 

'*(A) provides recommendations for effective use by agen- 
cies of negotiated rulemaking; and 

"(B) descrifc>es the nature and amounts of expenditures 

made by the Administrative Conference of the United 

States to accomplish the purposes of this subchapter. 

'*{e] Training in Negotiated Rulemaking.— The Administrative 

Conference of the United States is authorized to provide training in 

negotiated rulemaking techniques and procedures for personnel of 

the Federal Government either on a reimbursable or 

nonreimbursable basis. Such training may be extended to private 

individuals on a reimbursable basis. 
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"(0 Payment of Expenses of Agencies. — The Chairman of the 
Administrative Conference of the United States is authorized to pay, 
upon request of an agency, all or part of the expenses of establishing 
a negotiated rulemaking committee and conducting a negotiated 
rulemaking. Such expenses may include, but are not limited to — 

"(1) the costs of conveners and facilitators; 

**(2) the expenses of committee members determined by the 
agency to be eligible for assistance under section 588(c); and 

"(3) training costs. 
Determinations with respect to payments under this section shall be 
at the discretion of such Chairman in furthering the use by Federal 
agencies of negotiated rulemaking. 

"(g) Use of Funds of the Conference.— The Administrative 
Conference of the United States may apply funds received under 
section 575(cX12) of this title to carry out the purposes of this 
subchapter. 

**§ 59U- Judicial review 

"Any agency action relating to establishing, assisting, or termi- 
nating a negotiated rulemaking committee under this subchapter 
shall not be subject to judicial review. Nothing in this section shall 
bar judicial review of a rule if such judicial review is otherwise 
provided by law. A rule which is the product of negotiated rule- 
making and is subject to judicial review shall not be accorded any 
greater deference by a court than a rule which is the product of 
other rulemaking procedures.". 

(b) The table of sections at the beginning of chapter 5 of title 5, 
United States Code, is amended by adding at the end the following: 

"SUBCHAPTER IV-NEGOTIATED RULEMAKING PRCX:EDURE 

"Sec. 581. Purpose. 

"Sec. 582. Definitions. 

"Sec. 583. Determination of need for negotiated rulemaking committee. 

"Sec. 584. Publication of notice; applications for membership on committees. 

"Sec. 585. Establishment of comraittee- 

"Sec. 586. Conduct of committee activity. 

"Sec. 587. Termination of committee. 

"Sec. 588. Services, facilities, and payment of committee member expenses. 

"Sec. 589. Role of the Administrative Conference of the United States and other 

entities. 
"Sec. 500. Judicial review/*. 

SKC. A. AUTHORIZATION OF APPROPRIATIONS. 

In order to carry out this Act and the amendments made by this 
Act, there are authorized to be appropriated to the Administrative 
Conference of the United States, in addition to amounts authorized 
by section 576 of title 5. United States Code, not in excess of $500,000 
for each of the fiscal years 1991, 1992. and 1993. 

SKC. 5. SUNSET AND SAVINGS PROVISIONS. 

Subchapter IV of title 5. United States Code, as added by section 3 
of this Act, and that portion of the table of sections at the beginning 
of chapter 5 of title 5, United States Code, relating to subchapter IV, 
are repealed, effective 6 years after the date of the enactment of this 
Act, except that the provisions of such subchapter shall continue to 
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apply after the date of the repeal with respect to then pending 
negotiated rulemaking proceedings initiated before the date of 
repeal which, in the judgment of the agencies which are convening 
or have convened such proceedings, require such continuation, until 
such negotiated rulemaking proceedings terminate pursuant to such 
subchapter. 
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APPROVED 

NOV 2 9 1990 




November 26, 1991 



Agency or Department 



ACTION 



FEDERAL AGENCY DISPUTE 
RESOLUTION SPECIALISTS 



Specialist 
G. Gary Kowalczyk 



Advisory Commission on Intergovermental Relations Franklin A. Steinko 



Advisory Council on Historic Preservation 



American Forces Information Service 



Appalachian Regional Commission 



Commodity Futures Trading Commission 



Consumer Product Safety Commission 



Defense Advanced Research 



Defense Contract Audit Agency 



Defense Information Systems Agency 



Defense Investigative Service 



Defense Logistics Agency 



Defense Mapping Agency 



Defense Nuclear Agency 



Department of Agriculture 



John M. Fowler 
Katherine Barns Soffer 



Normand V. Lussier 
Rita Geier 
Joanne T. Medero 
Richard W. Allen 
Richard L. Dunn 
John N. Ford 
Paul R, Schwedler 
Steven M. Tevlowitz 
David A. Drabkin 
Helen Sharetts-Sullivan 
Denise P. Coniento 
Ms. Kathleen Monahan 



Phone number 

(202) 606^842 
(202) 653-5640 



(202) 786-0503 
(202) 876-0503 



(703) 274-4828 
(202)673-7871 
(202) 254-8058 
(301)492-6980 
(703)614-6831 
. (703)274-7322 
(703) 692-8457 
(202)475-1465 
(703)274^311 
(703)285-9315 
(703) 325-7681 
(202)447 3351 



Department of Commerce 
Department of Defense 



Department of Education 



Department of Energy 



Department of Health & Human Services 



Department of Housing & Urban Dev. 



Department of Justice 



Department of Labor 



Department of the Air Force 



Department of the Army 



Department of the Interior 



Department of the Navy 



Department of Transporation 



Department of Treasury 



Department of Veterans Affairs 



Environmental Protection Agency 



Equal Employment Opportunity Commission 



James K. White 
Michael A. Sterlacci 



Theodore Sky 



(202) 377-1328 
(703)697-2714 



(202) 401-2605 



Lawrence V. Robertson, Jr. (202) 586-5246 



John Settle 
Carole W. Wilson 
Stuart M. Gerson 
Debra R. Rowland 
Myron H, Nordquist 
Anthony H. Gamboa 
John Schrote 
C. John Turnquist 
Diane R. Liff 
Dennis Foreman 
Guy McMichael 



(202) 475-0007 
(202) 708-2203 
(202) 514-3301 
(202)523-6181 
(703) 697-4406 
(703)697-5120 
(202) 208-4123 
(703)602-3176 
(202)366-9144 
(202) 566-2093 
(202) 275-0430 



Raymond B. Ludwiszewski (202) 260-8040 
David C. Batson (202) 260-8173 



Patricia C. Johnson 



(202)663^321 



Export-import Bank of the U.S. 



Hart Fessenden 



(202) 566-8334 



Farm Credit System Assistance Board 



Farm Credit System Insurance Corporation 



Federal Communications Commission 



Federal Deposit Insurance Corporation 



Federal Election Commission 



Federal Emergency Management Agency 



Federal Energy Regulatory Commission 



Federal Labor Relations Authority 



Federal Maritime Commission 



Federal Mediation and Conciliation Service 



Federal Reserve System 



Federal Trade Commission 



General Accounting Office 



General Service Administration 



Interstate Commerce Commission 



Legal Services Corporation 



Kathleen M. MuUarkey 

Victor A. Cohen 

Sheldon M. Guttmann 

Jack D. Smith 
Cathy Costantino 

Kim L. Bright-Col eman 

George W. Watson 

David N, Cook 

Jean McKee 

Joseph C. Polking 

John A- Wagner 

Oliver Ireland 

Gary Laden 

Patricia Shahen 
Robert C. MacKichan, Jr. 
Henri F. Rush 
Christopher C. Sundseth 



(202) 737-9255 
(703) 883-4023 
(202) 632-6990 



(202) 898-3706 
(202) 736-0249 



(202) 376-5690 
(202) 646-4105 
(202) 208-0955 
(202) 382-0900 
(202) 523-5725 
(202) 653-2055 
(202) 452-3625 



(202)326-3118 
FTS 8 880-2751 



(202) 275-3902 
(202)501-2200 
(202)275-7312 
(202)863-1842 



Merit Systems Protection Board 



Susan L. Williams 
William H. Rima 



(202) 653-8875 
(404)730-2751 
FTS 8 880-2751 



National Aeronautics and Space Administration 



National Archives and Records Adminstration 



National Credit Union Administration 



National Foundation on the Arts & Humanties 



National Labor Relations Board 



National Mediation Board 



National Science Foundation 



National Security Agency 



National Transportation Safety Board 



Nuclear Regulatory Commission 



Occupational Safety & Health Rev. Com. 



Office of Civilian Health and 
Medical Programs of the Uniformed Services 



Office of Dependent Schools 



Office of Fair Employment 



Office of Government Ethics 



Office of Personnel Management 



Office of Thrift Supervision 



Gary L. Tesch 
James C. Megronigle 
Mary Rupp 
Anne D. Neal 
Yvonne T. Dixon 
Joshua M. Javits 
Michael L. Kenefick 
Stewart R. Darrow 



Daniel D. Campell 
Diana Clayton 



James M. Cutchin IV 
Jan S. Collins 
Robert L. Shepard 

Robert P. Terzian 

Joseph Horn 
William Gressman 
James B. Lancaster, Jr. 
Harry W. Quillian 



(202) 453-8608 
(202) 501-5100 
(202) 682-9630 
(202) 786-0322 

(202)254-9331 
(202) 523-5026 
(202) 357-7880 
(301) 688-6541 



(202) 382-6540 
(703) 506-9280 



(301)492-1800 
(202) 634-7940 
(303)361-8506 



(703) 325-0256 
(703) 325-0397 



(202) 225-0880 
(202) 523-5757 
(202) 606-2000 
(202)906-6196 



On-site Inspection Agency 

Overseas Private Investment Corp. 

Peace Corps 

Pension Benefit Guaranty Corporation 

Postal Rate Commission 
Projects Agency 

Securities and Exchange Commission 

Small Business Administration 

Smithsonian Institution 

Strategic Defense Initiative Organization 

Tennessee Valley Authority 

U.S. Commission on Civil Rights 

U.S. Information Agency 

U.S. International Trade Commission 

U.S. Postal Service 



Michael Ra'anan 
Howard L. Hills 
Bobbye Pickett 
Elian H. Spring 
Charles Clapp 

James R. Doty 
Eric S. Benderson 
James D. Douglas 

William H. Carroll 
William L. Osteen 
Carol McCabe Booker 
Herwald H. Morton 
T. Spence Chubb 
Fred Eggleston 



Uniformed Services University of the Health Sciences Charles R. Mannix, Jr. 



(703) 742-4438 
(202) 457-7020 
(202)606-3114 
(202)778-8817 
(202) 789-6840 

(202)272-3171 
(202) 653-6509 



(202) 357-2583 
Fax (202) 357-4310 



(703) 693-1784 
(615)632-4142 
(202)376-8351 
. (202)619-4626 
(202) 252-1575 
(202) 268-2952 
(301)295-3028 
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FOR UIWTERS who practice be- 
fore, or with, U.S. government 
agencies, the Adminiatratlve Pro- 
cedure Act of 1946 is akin to the Consti- 
tution — often interpreted but seldom 
amended. In the cloaing days of the 
lOlst Congress, however, two land- 
mark reviaions to the APA were en- 
acted. algn&Ung the recognition that 
the beneQU of eJtematlve meajis of 
dispute resolution should be available 
to. and employed by, the executive 
branch us they are by courts and the 
private sector. 

The two new laws — the Admlnlstra- 
11 vc Dispute Resolution Act' and the 
Negotiated Rulemaking Act* — repre- 
sent the most subdtantlve amendments 
to the APA since tthe FYeedom of Infor- 
mation Act. They arc by far the most 
significant amendments to the adjudi- 
catory and rule-making sections of the 
APA in ats ift-yeor history.* Both acU 
follow approaches set forth in recom- 
mendations by the Administrative 
Conference of the United States • an 
independent federal agency that has 
pursued cesearch on alternative 
means of dispute resolution. 

The AOR act authorizes and encour- 
ages ail federal agencies to use ADR 
processes, including arbitration, to en- 
hance the possibility of reaching 
agreements expeditiously within the 
confines of the agencies' authority and 
power. The act was designed to help 
agencies and those who practice before 
them to develop more creative, effl- 
cient and aenslble outcomes. 

The act does not require dispute res- 
olution by executive agencies. Instead, 
it provides for a review process in 
which federal agencies will consider 
whether, and under what circum- 
stances. ADR techniques may help 
them carry out their statutory duties 
more effectively. 

The act does require agencies to des- 
ignate a senior official as Its dispute 
resolution apecialiat; to review system- 
atically, in consultation with the Ad- 
ministrative Conference, all programs 
ror ADR potential; to provide ADR 
training for selected personnel; and to 
review grants and contracts for inclu- 
sion of clauses encouraging ADR use. 
Agencies are required to consider 
using ADR in each of their administra- 
tive programs and to adopt a policy 
addressing use of ADR in typical agen- 
cy disputes. 

Sec. 563 (b) Usta six factors an agen- 
cy should use to determine If its pro- 
gram lends itself to ADR. These 
(actors include precedential value of 
the decisions, how much government 
policy is involved, effect of the deci- 
sions on third parties, the need for a 
full public record, jurisdictional Issues 
and desirability of avoiding variations 
among individual decisions. The agen- 
cy may use additionaJ factors. Sec. 3 of 
the act also makes the ADR specialist 
responsible for developing procedures 
for resolving each category of dispute. 

Thus, the act t£kes into account con- 
cerns thai the uae of ADR techniques 
In governmental conflicts will fall to 
yield "brighlline" precedents to in- 
form public policy in future disputes. 
Sec. M2(b) specifies that the agency 
consider not using ADR when a policy 
decision or a precedent is needed. In 
the universe of potential government 
litigation, however, such cases, in 
which courts need to articulate public 
norms, ore relatively few. 

The ADR act adds a Subchapter FV 
to Title S of the U.S. Code. Seca. Ml to 
593, which specifically authorizes par- 
ties to agree to use mediation, arbltra- 
tion. flimpllfled or expedited 
procedureo or o^her mutually agree- 
able processes in order to resolve dis- 
putes arising under federal admin- 
istrative programs. The statute also 
amends the Contract Disputes Act* not 

Mr. Breger is chairman of the Ad- 
ministrative Con/erence of the United 
States. Under his leadership, the confer- 
tnce obtained yponsorship of the stat- 
ute:^ diicusjed in this article. 



ADMINISTRATIVE LAW 



By Marshall J. Breger 



Amendments to Procedure Act 
Encourage Agencies to Use ADR 



only to permit arbitration, but to make 
It clear that government contracting 
officers are encouraged to resolve 
claims by ADR and have the authority 
to do sa 

In addition, the act repeals the Gen- 
eral Accounting Office's long-standing 
prohibition on agency use of arbitra- 
tion, for those cases in which arbitra- 
tion can be used consistent with the 
public interest* Arbitration is specifi- 
cally authorized, subject to guidelines 
on appropriate cases. 

This arbitration featiure was adopted 
with considerable effort because arbi- 
tration has evoked significant contro- 
versy in the public sector. Arbitration 
was Initially disfavored by courts. Af- 
ter Congress passed the Federal Arbi- 
tration Act of 1923/ however, binding 
arbitration In private-sector disputes 
became a widely accepted alternative 
to litigation. Nevertheless, since early 
in this century the U.S. comptroller 
general has taken the view that, unless 
a federal agency had explicit statutory 
authority. It was prohibited from using 
a private arbitrator in any claim in- 
volving the government. Most recent- 
ly, the office of legal counsel at the U.8. 
Department of Justice raised constitu- 
tional concerns with respect to the use 



by special factors such as cost-of-liv- 
ing increases or a shortage of qualified 
attomeya. 

Both the Adminiatratlve Conference 
and the Justice Department believe 
few agenelof will decide to overturn 
arbitral awards. In indicating his sup- 
port for the compromise, tben-AssL At- 
torney General William Barr expres- 
sed the expectaUon that agency heads 
would exercise this authority to vacate 
an arbitral award only In **unusual" 
cases.** Any agency whose head va- 
cates a significant number of awards 
wiU find few takers for Its subsequent 
offers to arbitrate. 

Traditionally, moat forms of ADR 
require confidentiality If the process is 
to succeed. Public-sector ADR, howev- 
er, raises unique problems. Sec 584 of 
the ADR act seeks to fosUr agency use 
of ADR by enstirtng appropriate pro- 
tection of commimicatlons between 
parties and neutrals. In doing so. the 
act represents a balance between the 
openness required for public legitima- 
cy and the confidentiality that is criti- 
cal If sensitive negotiations are to yield 
agreements. 

Neutrals must be given the freedom 
to express their opinions so that the 
public and the agency may receive the 



The two new laws signal the recognition that the 
benefits of ADR should be available to, and should 
be employed by, the executive branch — just as 
they are used by the courts and the private sector. 



of arbltraUon, consensual or otherwise, 
by the federal government* Notwith- 
standing several U.S. Supreme Court 
decisions' that seem to permit public- 
sector arbitration, the Department of 
Justice was concerned about giving 
governmental decisional authority to 
private decision-makers. 

FACSD WITH this concern, the 
Justice Department and the 
American Bar Association 
worked out a negoUated compromise 
— endorsed by the Administrative 
Conference — on the arbitration provi- 
sion to satisfy any conceivable consti- 
tutional concerns. This compromise. 
set out in Sec. 990(b), allows an agency 
head 30 days to vacate an arbitral 
award. 

The act specifies a largely automaUc 
fee-award proceaa that is simple and 
straightforward. It takes advantage of 
existing agency processes for handling 
applications tmder the Equal Access to 
Justice Act,* while avoiding the conten- 
tious EAJA question of whether the 
government's position had "substan- 
Ual Justification.** 

The ADR act would compensate all 
private parties — not just "small** ones 
as defined under EAJA — except in 
those rare cases in which Sec. 590(g) 
provides that "special circumstances 
make an award of expenses unjust" 
Parties will be compensated for all 
reasonable expenses, as defined by 
EAJA. that would not have been In- 
curred but for the arbitral proceeding. 
Now. under Sec. S04(b)<l)<A) (ii) of 
ElAJA and 28 U.S.C. 2412 (d) (1)(C) (2). 
attorney (ee awards are limited to $75 
an hour, plus higher amounts Justified 



full benefit of their participation. Sec. 
5M provides that absent a written 
agreement prior disclosure, a disclo- 
sure statute or a court determination 
with a finding based on injustice, a vio- 
lation of law or public harm: 
a neutral In a dispute resolution 
proceeding shall not voluntarily 
disclose or tlirough discovery or 
compulsory process be required to 
disclose any Information concern- 
ing any dispute resolution commu- 
nication or any communication 
provided In confidence to the 
neutral. 

When neceasary to prevent harm to 
the public health and safety or to es- 
tablish a violation of law. the statute 
specifically requires disclosure and is 
not Itself a defense. An example would 
be state laws that ordinarily mandate 
reporting of child abuse and similar 
offensea" Prom the standpoint of the 
neutral, however, these state laws, and 
federal law where It may be applica- 
ble," provide guidance in a potentially 
diffictilt situation. 

IF ROUTINE Freedom of informa- 
tion Act requests are made for dis- 
pute-resolution documenu, existing 
court interpretations on FOIA exemp- 
tions, such as the "deliberative pro- 
cess" exemption, will continue to 
govern." Of course, if the neutral is not 
a federal employee, material in his or 
her "possession" would not be subject 
to FOIA. 

Neutrals who are requested to dis- 
close protected documents must make 
an effort to notify the parties of de- 
mands for disclosure, and a party that 
docs not offer to defend a neuLral's re- 



fusal to disclose is considered to have 
waived any objection.'* The act gives 
parties authority to vary the confiden- 
tiality provisions If all parties and the 
neutral agree to alternate provisions in 
advance." 

The ADR act amends the Contract 
Disputes Act to encourage agency con- 
tracting officers and boards of con- 
tract appeals to use consensual meth- 
ods to settle acquisition disputes. It 
specifically authorises use of ADR, in- 
.eluding arbitration, in contract dis- 
putas. In addition. It calls for related 
' changes that will greatly enhance par- 
ties* flexibility to resolve claims 
through minitrlals and other informal 
means. In an area In which litigation 
has increased almost exponentially in 
recent years. Bee 8(d)(3) calli for 
changes in the Federal Acquisition 
Regulation to cncotirage tise of consen- 
sual processes in accordance with the 
act 

Sec «(d)(l) of the act provides that 
each agency with admlnlitz-atlve pro- 
gram fimctions review Its standard 
contract or asslstsncf agreements to 
determine If a need exists for amend- 
ments to those agreements to autho- 
rise or encourage ADR use. 

Sec 6 of the new law amends the U^ 
Code to afford parties the fiexiblUty to 
use ADR in cases in which routine pro- 
cesses would inhibit a timely or con- 
sensual resolution. The act amends the 
Federal Tort Claims Act" to explicitly 
authorise the use of ADR. The act also 
permits the UJ3. attorney general to 
delegate to agencies settlement discre- 
tion above the present ^2&.000, up to the 
amount currently delegated to U.S. at- 
torneys — $200,000." The $25,000 level 
served to chill settlement discussions, 
because agencies often could not nego- 
tiate effectively with private attorneys 
when they could not "clinch" a settle- 
ment offer on the spot without re- 
course to Justice Department review. 

A similar change in the Federal 
Claims Collection Act" permits a raise 
In agency authority to settle cases 
brought imder that statute, from the 
current $20,000 to $100,000. The raise 
will enable the agencies that are often 
closer to the specific facts in a claim to 
settle the claim more expeditiously. 

The act takes various steps to make 
It easier for agencies to take advan- 
tage of ADR. It authorises them to ac- 
cept volunteer services from medi- 
ators or other "neutrals." Also. It 
authorises the AdminlstraUve Confer- 
ence, in consulutlon with the Federal 
Mediation and Conciliation Service, to 
develop standards for neutrals. During 
the past two years, the conference has 
developed a roster of neutrals that con- 
tains the names of Individuals and or- 
ganixations whose experience and 
acUvltles Include mediation, facilita- 
tion, arbitraUon or other ADR scr- 
vices." 

The Negotiated Rulemaking Act' 
signed on Nov. 29. 1990. establishes a 
statutory framework for the conduct of 
negotiated rule-making — a procedure 
developed through the conference's re- 
search. In signing the act Into law. 
President Bush noted: **rhis act will 
encourage federal agencies to use ne- 
gotiation in the regulatory proceaa. to 
the extent that It may be appropriate, 
as a means of avoiding costly and 
time-consuming litigation."" 

The concept of negotiated rule-mak- 
ing Is simple, in ordinary rule-making, 
the agency studies a problem through 
its own staff resources and reaches a 
tentative solution. It publishes that ten- 
taUve solution as a proposed rule, and 
the public has an opportunity to com- 
ment. The agency then Issues a final 
rule, in negotiated rule-making, some- 
times called "reg neg." represenUtlves 
of all affected interests, including the 
agency, come together at the outset to 
draft a proposed rule that takes into 
account the needs of those interests, as 
well as the requirements of the under- 
lying statute. 
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IF THE KEGOTLATORS can reach 
consensua, a proposed rule that re- 
ceives the support, or at least the 
acquiesceDce, of all Laterested parties, 
is fashioned. U total consensus U not 
achieved, the process can stUl be valu- 
able in ideatUyln^ and narrowing Is- 
sues, and In enabling the agency to 
understand the concerns and view- 
points of all parties. * 

The goal of reg neg Is consensus on a 
proposed rule. Consensus "means that 
each Interest represented In the negoti- 
ating group concurs in the result, un- 
ieaa all members agree at the outset on 
another definition."" If consensus Is 
reached, the negotiating committee 
submits a report to the agency, which 
uses it as a tkasis for its proposed rule. 
The agency would then publish the 
proposed rule or explain Its reasons for 
not publishing. The agency would also 
explain the rationale for any amend- 
ments to the proposal 

Consensus also anticipates some 
form of implementation. Implementa- 
tion of a proposed rule when total 
agreement or substantial agreement 
haj been reached is the best resulL A 
proposed rule that explains where con- 
sensus has not been reached also facili- 
tates the regulatory process.* 

The Federal Aviation Administra- 
tion was the first agency to start, and 
successfully complete, a negotiated 
ruie-maJtlng proceeding. The FAA's 
negotiated rule was a revision of flight 
and rest-time requirements for crew 
members of domestic airlines." The 
Environmental Protection Agency was 
also a pioneer in use of reg neg proce- 
dures. The EPA successfully negoUat- 
ed rules dealing with penalties for 
vehicle manufacturers not meeting 
Clean Air Act standards and with 
emergency exemptions from pesticide 
regulations.** Other agencies that have 
used reg neg are the Occupational 
Safety and Health Administration and 
the Minerals Management Service of 
the Department of the Interior and the 
Nuclear Regulatory Commission. 

Sec. 3 of the Negotiated Rulemaking 
Act tnscrts in Title 5 of the U.S. Code a 
skeletal procedure for agencies to fol- 
low in using reg neg. 5 U^.C. 553(a) 
sets out general criteria for agencies to 
follow. 

The act provides for publication of a 
notice in the Federal Register that 
would include a list of the Identified 
interests and the persons proposed to 
represent them. Moreover, it provides 
an opportunity for persons who l>elleve 
that their interests will not be ade- 
quately represented to submit an ap- 
plication or a nomination for member- 
ship on the negotiating committee. 

The act does not alter the present 
role of the Office of Information and 
Regulatory Affairs of the Office of 
Management and Budget imder Exec- 
utive Order 1229 L The act is consistent 
with the executive order's purpose of 
reducing the burdens of regulation and 
increasing agency accoimtabiiity. A 
reg neg proceeding can help achieve 
both goals. 

More positive results of the review 
process should t>e expected. A negotiat- 
ed rule will be based upon a consensus 
among the major affected interest 
groups — including, of course, the pro- 
mulgating agency. OIRA would thus 
have \e9a reason to speculate on poten- 
tial effects of a rule or take issue with 
the information or data used to devel- 
op the proposal. 

For the past 30 years, the federal 
government has lagged behind the pri- 
vate sector in seeking alternatives to 
"formaUty."" Progress has been slow. 
The mcBBAgt, however, of the 101st 
Congress is that ADR is likely to be a 
significant part of federal agencies' 
and administrative lawyers' future. As 
Judge Harry Edwards of the U.S. Cir- 
cuit Court of Appeals for the District of 
Columbia — one of the early skeptics 
about ADR In public disputes^ — said 
when he chaired a panel discussion for 
the Judicial Coofcrcncc of the D.C. Clr- 



Agencies are required 
to consider using ADR 
in each program and to 
adopt policies on ADR 
use in typical disputes. 



cult last summer **ADR Is here. How 
can we make it work?"" Both these re- 
cent acts underscore the timeliness of 
this challenge. 



(1) Pub. L. in<6B3. 

(» Pub. u ioi<Ma 

W TfhnicsHy. only the AdmlatatrsllT* 
puU ReaoiuUoD Act am«ads Um Uzt of th« 
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9 UJLC. Wl-U. 701-0«, 1106. SMi, ttU «Dd 
The htgotUfO RulcmaJclnr Act doM not 
the APA by nam« but amcodi TlUe 0. ~ 
the U.S. Code by addlof « m 
These are the Mme tccUon aumben that 
Act «ddJ to Title S. 

M> iJ t;jac KM^T. 
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aad Prooodun U-X, pp. U-TS lAdttiAlstrailn Cod- 
fcrcncc of tbc VA. VMS). 

(t) t UAC 1 «t Mq. 

(7) E^., TestiBMoy of Aait. Attorney Oonarai 
WUJUm P. Barr. OCfleo of Lefal GousmI (Jan. SI. 
ItfiO). AdmiAl«traUv« DUpuU RoMlutloa Act: 
Hcarlof Baton tb« House Suboomwlttae on Ad- 
mlnlatrsUve Law tad OovemnMoial RelatioM of 
the Commlttoe on the Judiciary, lOUt Ooof., Sd 
8cs& (IMQ.) ScfUl Ha 17, pp. 41A1, Mr. Barr is 
now deputy attofvoy goaerai. 

(8) TlMmaa r. Uoloo CarWde Afrteultiiral Pvod- 
ucu Co. i7l UJ. MS (IMS); see feaerally Bnitt, 
"Public Prograaa, Private Dodders: Tbe CoasUtu- 
tioaallty of ArWtratlaB la Podoral Profrasu.'* fT 
TcJL U Rev. Ml (ItM). 

<fj • UJLC 90* <vmt). 

(10) So* TMtlaeay. oupra aoto T. at 4a 

(11) Hie Uwe of all 10 ataAae aod tbo tonttortoe 
are eompUod la StaXo lututas RcUtod to Child 
Abuse and Negtoct: IMS, publUhod by and avaU- 
able trora tbe National Ceaiar en Child Abuse and 
Ncffleet. 

(n> Victlma of Child Abuse Act of IfSO. Pub. L, 
lOl-MT, Title n. lubUtto D. lo& t» (Nov. st, itM). 

(U) Ryan y. D«pt of Jurtlos. <1T r Jd Ttl (D£L 
Or. ISSO): romalitobTae Xastttuts v. D«pariaMat 
of Hsaltb aad Human tanrtoaa, nt rjd UlS OXa 
Or. USt): Dov Joaaa « Cb^ v. Dopart««t of Ju»- 
Uoe, tS^tU (July K I'M). 

(M) Soc 114(0) o( Ibo act aUowo the paity U 
days to dofoad tbo amUxti'u rstuaaL 

(II) Soc M4(d) of tbe act also | 
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(16) 3B U.S.C Stn U amended by Sec S. 

(17) 3S CTJL Part 14 aod U CLFJL Part O. 
Subpart T. Appendix. 

(U) SI U.S.C mi(a)(2) U amended by Sec a 

(1») 1 CTJt Part »• (ItOO). 

(») Pub. L. 101-S4a 

(31) Weekly CompL Pth. Doc 1*46 (Nov. ». 
It90). 

(33) AdmlnliftraUve Conference of the Unftod 
SUtea, Recommandatloo tl-i. Procedures for Ne- 
(oUatlnc Proposal Refulatloaa. 1 CLFJt. SOftJS-i 
(IMO). 

(IS) loe fcncraUy PcnttL -AdmlnlstraUvc Al- 
ternative Dlapuu Resolution: Tbe Development of 
Ncfitflatod Rulomaklaf aad Otber Processes.* 14 
Pepperdinc L. Rov. SU (ltt7> (revlewtaf prior 
experience and writing la tbe oooloxt of tbc *oob- 
seasus" ob)ecUve). 

(S4) SO Fed. Rcf . SSSOt (July U. 1««). Tbe expo- 
rtence of this and otber ref negs Is detallod la tbe 
AdminlatraUve Cooferoaoe of tbe United States 
Ifefotlatod Rulomaklar Soureobook (INO). 

(IS) M Ped. Rof. t6St4 (vohlclss) (Aug. W, 
IMS); SI Pod. Reg. ISN (pooUdde) (Jaa. U, ItM). ' 

(M) Soe Brsgor, 'AdaUnlotraUvc Law AtUr 
Ftety Tears." U Pod. Bar News A J. S«7 (tope 
1M«) lor a dtsctiseton of tbo grovtb la todsrml 
regulatory aad adjudicatory aeUvltlss. 

(H) Hoc s.g, -AlUTBaUve DlspuU Ro 
Paaaeoa or Analboiaar W Harv. U R«v. MS 
(IMS). 

mi Roaurfcs bvm ADR panol of tbe Judicial 
Circuit lor tbe U.B. Court of Appoala. DjC. Circuit. 
Hersbey. Pa. (July IMO). 
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Realizing the Potential of 
Arbitration in Federal 
Agency Dispute Resolution 



By Marshall J. Breger 
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-assage of the Administrative Dis- 
pute Resolution Act of 1990^ estab- 
lished a federal policy favoring public 
sector use of mediation, minitrials, 
structural settlement procedures and 
other forms of alternative dispute res- 
olution (ADR). The intent of the act is 
to provide federal agencies v^ith an 
"inexpensive means of resolving dis- 
putes as an alternative to litigation in 
the Federal courts."^ In this article, I 
will discuss the act's explicit approval 
of the use of arbitration by administra- 
tive agencies as a means of dispute 
resolution. 

Through the Federal Arbitration 
Act of 1925,^ Congress placed its im- 
primatur on private sector arbitration. 
However, arbitral techniques were not 
accepted for use in the federal sector. 
Since early in the century, the comp- 
troller general has repeatedly stated 
that a federal agency is prohibited 
from using a private arbitrator in mon- 
etary claims involving the liability of 
the government unless it has explicit 
statutory authority to do so.'* While 
this view of the law has not been uni- 
versally accepted, there is no doubt 
that the comptroller's skepticism has 
chilled agency efforts to use arbitra- 
tion.^ 

There have, of course, been oc- 
casional explicit statutory provisions 
with authorized arbitration. These 
statutes include provisions requiring 



The Administrative Dispute Resolution Act of 1990 has given direct 
authorization to all federal government agencies to voluntarily agree 
to use alternative dispute resolution (specifically arbitration) in any 
type of dispute — whether disputes between the government and pri- 
vate parties, interagency matters or labor-management disputes within 
one agency. This law will be overseen by the Administrative Confer- 
ence, which coordinates and advises agencies on the act's implementa- 
tion. The Administrative Conference is a permanent federal agency 
established in 1964. Its purpose is to "improve the procedures of fed- 
eral agencies so that they may fairly and expeditiously carry out their 
responsibilities.'' 
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arbitration under the Federal Insecti- 
cide, Fungicide and Rodenticide Act 
(FIFRA)^ to determine the compensa- 
tion a pesticide manufacturer must 
pay for the use of another's data in 
obtaining federal registration; permit- 
ting arbitration between private par- 
ties in some cases regarding Super- 
fund cleanup of toxic waste^ and 
permitting arbitration to determine an 
employer's liability for withdrawal 
from pension plans that are overseen 
by the Pension Benefit Guaranty 
Corp.^ At the same time, binding arbi- 
tration has been an enduring feature 
of collective bargaining agreements 
within the federal government under 
Executive Order 11,491^ and the Civil 
Service Reform Act of 1978.^° 

Uncertainty as to agency author- 
ity to use arbitration ended last year 
with the passage of the Administrative 
Dispute Resolution Act (ADRA). The 
act moots the comptroller general's 
longstanding position on general 



agency use of arbitration.^' The act re- 
quires agencies, in consultation with 
the Administrative Conference of the 
United States and the Federal Media- 
tion and Conciliation Service, to re- 
view systematically all "administrative 
programs" for ADR potential and 
adopt policies addressing the use of 
ADR in typical agency disputes.'-^ Ad- 
ditionally, an agency must designate a 
senior official as its dispute resolution 
specialist, provide ADR training for 
selected personnel and review grants 
and contracts for possible inclusion of 
clauses encouraging ADR use.'^ 

The act amends the Administra- 
tive Procedure Act to include a new 
subchapter entitled, "Alternative 
Means of Dispute Resolution in the 
Administrative Process."^'* New Sec- 
tion 582 provides explicit statutory au- 
thority for voluntary use of ADR in 
federal agencies. It also indicates those 
situations where such techniques, par- 
ticularly arbitration, would be inap- 
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propriate. The act states that an 
agency "shall consider not using" ADR 
if: 

(1) a definitive or authoritative resolution of 
the matter is required for precedential 
value, and such a proceeding is not likely to 
be accepted generally as an authoritative 
precedent; 

(2) the matter involves or may bear upon 
significant questions of government policy 
that require additional procedures before a 
final resolution may be made, and such a 
proceeding would not likely serve to de- 
velop a recommended policy for the 
agency; 

(3) maintaining established policies is of 
special importance, so that variations 
among indiividual decisions are not in- 
creased and such a proceeding would not 
likely reach consistent results among indi- 
vidual decisions; 

(4) the matter significantly affects persons 
or organizations who are not parties to the 
proceeding; 

(5) a full public record of the proceeding is 
important, and a dispute resolution pro- 
ceeding caimot provide such a record; and 

(6) the agency must maintain continuing 
jurisdiction over the matter with authority 
to alter the disposition of the matter in the 
light of changed circumstances, and a dis- 
pute resolution proceeding would interfere 
with the agency's fulfilling that require- 
ment. »5 

Because arbitration procedures 
are more formal than other types of 
ADR, and since they place decisional 
authority in private hands, consider- 
ation of these factors plays an espe- 
daUy important role in deciding 
whether or not to arbitrate." Addi- 
tionally, in Section 5 of the act, a deci- 
sion to arbitrate or an award which is 
dearly inconsistent with the six factors 
listed creates a cause of action by an 
adversely affected third party to va- 
cate the arbitral award. ^^ For example, 
an agency could not legitimately sub- 
mit a basic policy or budgetary ques- 
tion to an outside arbitrator. Thus, the 
act takes into account concerns that 
the use of ADR techniques in resolv- 
ing government conflicts will fail to 
yield "bright line" precedents to in- 
form the public of its policy in future 
disputes. Even in the universe of gov- 
ernment disputes, however, the cases 
where agencies need to articulate 
norms, as was required of the Su- 
preme Court in Brovm v. Board of Edu- 
cation}^ are relatively few. 

Importantly, the act neither re- 
quires use of ADR by executive agen- 
cies nor does it automatically disqual- 



ify its use in specific situations. 
Instead, the act provides for a review 
process in which federal agencies will 
consider whether and under what cir- 
cumstances ADR techniques may help 
them fulfill their statutory duties more 
effectively.*' Each agency is required 
to designate a senior official to be the 
dispute resolution specialist of the 
agency. Section 3 of the act makes this 
ADR specialist responsible for review- 
ing disputes and implementing ADR 
policies and procedures when ap- 
plicable. 

Besides educating agency person- 
nel regarding ADR and implementing 
ADR policies, the act takes various 
steps to make it easier for agencies to 
utilize current ADR expertise. The act 
authorizes interagency agreements for 
the use of "neutrals" whose names 
appear on a roster of neutrals main- 



'The intent of the 
act is to provide 
federal agencies 
with an 'inexpensive 
means of resolving 
disputes as an 
alternative to 
litigation in the 
Federal courts'." 



tained by the Administrative Confer- 
ence.^ Over the past two years, the 
Administrative Conference has devel- 
oped a roster of over 700 neutrals: in- 
dividuals and organizations whose 
experience and activities include me- 
diation, facilitation, arbitration or 
other ADR services.^^ Moreover, the 
act authorizes the Administrative 
Conference, in consultation with the 
Federal Mediation and Conciliation 
Service, to develop standards for the 
selection of neutrals including experi- 
ence, training, affiliations, and actual 
or potential conflicts of interest.^ 

At the center of the debate regard- 
ing the acf s adoption was the use of 
arbitration to resolve public sector dis- 



putes.^ New Section 585 authorizes 
arbitration under the following condi- 
tions: 

(a)(1) Arbitration may be used as an alter- 
native means of dispute resolution when- 
ever all parties consent. Consent may be 
obtained either before or after an issue in 
controversy has arisen. A party may agree 



(A) submit only certain issues in 
controversy to artntration; or 

(B) arbitration on the condition that 
the award must be within a range of possi- 
ble outcomes. 

(2) Any artntration agreement that sets 
forth the subject matter submitted to the 
arbitrator shall be in writing. 

(3) An agency may not require any per- 
son to consent to arbitration as a condition 
of entering into a contract or obtaining a 
benefit. 

(b) An officer or employee of an agency 
may offer to use arbitration for the resolu- 
tion of issues in controversy, if such officer 
or employee — 

(1) has authority to enter into a settle- 
ment concerning the matter; or 

(2) is otherwise specifically authorized 
l^ the agency to consent to the use of arbi- 
tration.^* 

The act only authorizes voluntary 
arbitration and specifies that consent 
must be in writing.^ Enforcement of 
arbitration agreements is provided for 
in Section 586. Section 587 states that 
the parties to the ari^itration are enti- 
ded to select the arbitrator. Sections 
588 and 589 provide a structure for 
the conduct of the prcKeedings and 
the authority of the arbitrator over the 
proceedings. Section 590 discusses ar- 
bitration awards. 

Section 590(b) also establishes the 
right of agency heads to vacate or "opt 
out" of an arbitral award within a 30- 
day waiting period before it becomes 
final. ^^ This unusual provision is 
grounded in a compromise that was 
crucial to the act's passage. The Office 
of Legal Counsel of the Department of 
Justice raised numerous constitutional 
concerns with respect to the use of ar- 
bitration (consensual or otherwise) by 
the federal government.^ The depart- 
ment suggested that arbitrators mak- 
ing decisions involving the govern- 
ment would be taking actions as 
officers of the U.S., but would not 
have been appointed in the manner 
required by the appointments 
clause.^ A related worry of the de- 
partment was that, if the arbitrators 
were not deemed to be officers of the 
U.S., their service in binding arbitra- 
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tion of governmental disputes might 
constitute an impermissible delegation 
of either ithe executive branch's Article 
n policy-making responsibility or the 
Judiciary's Article III adjudicative re- 
sponsibility to private individuals.^ 

Given its concern for the protec- 
tion of executive prerogatives, the de- 
partment's position is understand- 
able. Nonetheless, although the 
clauses (and even some of the cases)^ 
dted by the department can be con- 
strued broadly to require that all gov- 
ernment dedsion-making activity re- 
main in the hands of federal officers, 
they need not be read so sweepingly. 
Since accountable agency officials will 
retain the ultimate right to send (or 
not to send) disputes to arbitration, 
they will be making the critical policy 
determination — ncunely, whether a 
matter presents sufficiently important 
issues to warrant the use of more for- 
mal proceedings. Empowering gov- 
ernment officials to dedde when to 
send an issue to arbitration establishes 
an acceptable level of control in the ex- 
ecutive branch — thus satisfying any 
appointments clause concerns or con- 
cerns about delegation of policy- 
making responsibilities.^^ A variety of 
federal statutes already provide spedfi- 
cally for agreements to resolve dis- 
putes with the government by use of 
private arbitrators, including cases in- 
volving government liability or impli- 
cating future government action.-'^ 

The Article III argument raised by 
the Justice Department concerning the 
transferring of judidal power to pri- 
vate hands is similarly overly formalis- 
tic. This position draws on such early 
cases as United States v. Ames^ in 
which the Circuit Court found that the 
secretary of war (now called the secre- 
tary of defense) exceeded his authority 
when he authorized a U.S. attorney to 
agree to arbitrate a dispute concerning 
damage to government land. The 
court held that the use of arbitration 
improperly vested judidal power in an 
entity that was not an inferior court 
created by Congress.^ Today, admin- 
istrative agendes routinely dedde a 
wide range of cases that were, at one 
time or another, the province of the 
courts,^^ and the Ames position has 
been abandoned in the contemporary 
"administrative state. "^ 

In 1985, the Supreme Court in 
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Thomas v. Union Carbide Agricultural 
Products Co.^^ expressly upheld a re- 
quirement of binding arbitration for 
certain disputes under the FIFRA 
Act.^ Under FIFRA, the arbitrator's 
dedsion is subject to judidal review 
only on the issues of fraud, misrepre- 
sentation or misconduct — a standard 
of judidal review similar to that con- 
tained in the Federal Arbitration Act.^^ 
In rejecting Article Ill-based objections 
to the requirement. Supreme Court 
Justice Sandra Day O'Connor, writing 
for the court majority, observed that 
"to hold otherwise would be to erect a 
rigid and formalistic restraint on the 
ability of Congress to adopt innovative 
measures such as negotiation and ar- 
bitration with respect to rights created 
by a regulatory scheme."^ 

Given the Justice Department's 
concerns, the pending ADR legislation 
was stalled in the legislative process 
throughout most of 1990.^^ At the in- 
stigation of congressional committee 
chairpersons, a compromise was fash- 
ioned in discussions with the Ameri- 
can Bar Assodation, providing a 30- 
day waiting period before an arbitral 
award becomes final,^ and authoriz- 
ing an agency head to vacate any 
award within this waiting period. Ab- 
sent extenuating drcumstances, a de- 
dsion to vacate an arbitration award in 



the 30-day period before finality will 
require the agency to pay the private 
party's expenses and the fees of the 
arbitration proceedings.^-' 

For this arrangement to make 
sense, we must assume that the gov- 
ernment will rarely use its "opt out" 
power. In its testimony before the 
House Judidary Subcommittee on Ad- 
ministrative Law and Governmental 
Relations, the department stated: 
"fW]e expect that an agency head 
would seldom vacate an award. '"^ In 
indicating his support for the compro- 
mise, then-Assistant Attorney General 
William Barr expressed the expecta- 
tion that agency heads would exercise 
this authority to vacate an arbitral 
award only in "unusual" cases. ^^ 
Should this indeed be the case, arbi- 
tration may yet become a valuable 
ADR device for government agencies. 
I would venture to say that any agency 
whose head vacates a significant num- 
ber of awards will find exceedingly 
few takers for its subsequent offers to 
arbitrate. Thus the "3G-day" delayed 
finality process raises a number of is- 
sues, only some of which are an- 
swered by the statute. The success of 
the arbitral mechanism, therefore, de- 
pends in very large measure on gov- 
ernment "good faith." 

The act's provision for attorney 
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fees in arbitral cases applies oniy in 
cases where the agency head vacates 
an arbitral award to which the agency 
was a party. Limited attorney fees cov- 
ering expenses incurred only during 
the arbitral phase would be paid if an 
award is made by an arbitrator and 
then vacated by the agency head. 
Since the act's "opt-out" authority is 
unilateral (i.e., only the government 
has it), the attorney fee provision was 
viewed by several members of Con- 
gress as crucial to ensure compensa- 
tory balance in the implementation of 
the law. 

The act specifies a largely auto- 
matic fee award process that is simple 
and straightforward. It takes advan- 
tage of existing agency processes for 
handling applications under the Equal 
Access to Justice Act (EAJA),^ while 
avoiding the contentious EAJA ques- 
tion of whether the government's po- 
sition had "substantial justification."'*^ 
It would compensate all private par- 
ties — not just "small" entities as pro- 
vided under EAJA — except in those 
rare cases where "special circum- 
stances make an award of expenses 
unjust."^ Parties will be compensated 
for all reasonable expenses (as defined 
by EAJA) that would not have been 
incurred but for the arbitral proceed- 
ing. In this regard the Senate report on 
its ADR biD (S. 971) noted: 

The section provides that, in the event 
an agency vacates an av^rard or terminates 
an arbitration, any party to the arbitration 
other than the United States may petition 
for attorney fees and expenses pursuant to 
the Equal Access to Justice Act (EAJA). This 
petition may be filed with a court or admin- 
istrative law judge using the standards for 
recovery articulated in the EAJA. The sec- 
tion references the EAJA in order to make 
use of the complex body of law already de- 
veloped under that statute and to ensure 
that persons using ADR procedures have 
the same rights as persons who engage in 
litigation. 

The section also provides that, if or- 
dered by a court or administrative law 
judge, payment for such attorney fees and 
expenses must be taken from the funds of 
the agency that vacated the arbitration 
award or terminated the arbitration pro- 
ceedings. The purpose of this provision is 
twofold: (1) to reimburse parties who en- 
gaged in the arbitration process for their 
out-of-pocket expenses, and (2) to provide 
an incentive for agencies to abide by an ar- 
bitration by making them otherv^rise liable 
• the other parties' costs.*' 

Currently under section 504(b) 



(l)(A)(ii) (agency adjudication) of 
EAJA and 28 U.S.C. 2412 (d)(l)(C)(2) 
(court cases), attorney fee awards are 
limited to $75 an hour plus a higher 
amount if the agency by regulation or 
the court determines that special fac- 
tors are present, such as cost of living 
increases or a shortage of qualified at- 
torneys. Additionally, courts may au- 
thorize higher rates on a case-by-case 
basis. If an agency believes that it is 
necessary to pay higher maximum 
rates, the agency must adopt those 
rates by rulemaking or admirustrative 
proceedings. To date, no agencies 
have done so. The expenses that may 
be awarded include expert witness 
fees and the cost of studies or tests 
necessary for case preparation. 

The Administrative Conference 
has noted that "most knowledgeable 
government officials, contractors and 
attorneys agree that government con- 
tract appeals have become too oner- 
ous, too expensive and too time- 
consuming."^ The new ADR Act 
provides a basis to reverse this trend. 
The act amends the Contract Disputes 
Act^^ to encourage agency contracting 
officers and boards of contract appeals 
to use consensual methods to settle ac- 
quisition disputes. ^^ It specifically au- 
thorizes use of ADR, including arbitra- 
tion, on contract disputes, and calls 



for related changes that will greatly 
enhance parties' flexibility to resolve 
claims via minitriais and other infor- 
mal means in an area where litigation 
has inq-eased almost exponentially in 
recent years. 

Under the new act, arbitration 
and other forms of ADR can be used 
either at the contracting officer level or 
after a case has been appealed to an 
agency board of contract appeals. The 
act requires that the Federal Acquisi- 
tion Regulation — the body of rules 
that govern federal agency acquisition 
of goods and services — be amended to 
permit agencies to make greater use of 
ADR, including arbitration.^^ Addi- 
tionally, Section 3(d)(1) of the act re- 
quires that every agency with grant or 
contract administrative program func- 
tions review its standard contracts or 
assistance agreements to determine 
whether to amend them to include 
language that would authorize and 
encourage ADR use. The Administra- 
tive Conference is presently develop- 
ing a recommended model ADR 
clause (including arbitration) for gov- 
ernment contracts. 

The new act also serves to encour- 
age settlement by the federal govern- 
ment by amending the Federal Tort 
Claims Act^ to authorize explicitly the 
use of ADR. The act permits the attor- 
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Sen. Charles Grassley (R-lowa), another 
sponsor of the Administrative Dispute 
Resolution Act. 

ney general to increase the present 
ceiling on agency settlement authority 
to the amount currently delegated to 
U.S. attorneys. ^^ The Tort Claims Act 
had contained a ceiling set decades 
ago of $25,000, which required Justice 
Department approval of many pro- 
posed settlement agreements in small 
cases that raise no legal or policy is- 
sues. Since agencies often could not 
negoriate effectively with private at- 
torneys when they could not "clinch" 
a settlement that was over $25,000 
without recourse to Justice Depart- 
ment review, the present level served 
to chill settlement discussions. A simi- 
lar change in the Federal Claims Col- 
lection Act^ permits a raise in agency 
authority to settle those cases from the 
current $20,000 to $100,000. 

The new act means that ADR is 
likely to be a significant part of agen- 
cies' futures, ready or not. As Court of 
Appeals judge Harry Edwards — one 
of the early skeptics about ADR in 
public disputes — said when he 
chaired a panel discussion at last sum- 
mer's Judicial Conference, "ADR is 
here. How can we make it work?"^"" 
These methods will be an increasingly 
important phenomenon in the years to 
come. The act represents a mandate, 
and an opportunity, for agency per- 
sonnel to become educated in these 
processes and begin to implement 
them. Should they do so, both they 
and the public they serve will benefit 
immensely. H 
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voluntary arbitration, or arbitration under rules 
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award upon the application of a person, 
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Admjnistrative Conference Seeks to Aid Agencies 
IN Implementing Federal ADR Law — 



by ChailesPou^Jr. 



The new Administrative Dispute Resolution Act, P. L. No, 101-552, estab- 
lishes a federal poliq^ favoring substantial public sector use of mediation, arbitra- 
tion, and similar methods. In passing the Act, Congress sent a clear signal to 
agencies, reviewing courts and persons dealing with the government that using 
less adversarial processes will be encouraged and supported. Congress has now 
found that the same considerations that make alternatives to litigation attractive to 
state agencies, courts, and the private sector are likely to render them useful in 
many cases in which federal agencies nowj^articipate. 

When the federal Administrative Procedure Act (AP A) — the basic statute 
governing agency rulemaking and adjudicatory processes — was passed in 1946, 
it was intended to place some minimal procedural criteria under federal agency 
processes, while preserving the essential benefits of administrative action — 
namely, speed, low cost, informality, and agency expertise. Over the years, these 
processes nave taken on increasing formality, complexity, and, often, rigidity. With 
the passageof the ADR Act and the companion Negotiated Rulemaldng Act, which 
also implements several Administrative Conference reconunendations, we see 
renewed emphasis in Congress on restoring those important benefits while adding 
a somewhat new dimension, an enhanced participation by private parties in the 
actual decision making of the government. ' . 

A basic premise of the new Act is that increasing the number of dispute 
resolution methods available to government officials will enhance theoperation of 
the government and better serve the public. The Act authorizes a lot, demands very 
little, but offers tremendous opportunities. Its four principal requirements are for 
each federal agency to designate a senior official as dispute resolution specialist, to 
review all programs systematically for ADR potential and to develop) — ^in consul- 
tation with the Administrative Conference and FMCS — a policy on ADR use, to 
provide training for selected personnel, and to review grants and contracts for 
inclusionof clauses encouraging use of alternatives. ♦. 

The Act goes on to amend the APA to authorize parties to agree to use- 
mediation, arbitration, simplified or expedited procedures, or other mutually 
agreeable procedures to resolve disputes arising under federal administrative 

[urograms. The new Act specifically repeals tlic General Accounting Office's 
ongstanding prohibition on agency use of arbitration, subject to guidelines on 
appropriatecases. It also includes necessary guarantees of confidentiality. Tlic Act 
takes numerous other steps to make iteasicr for agencies to take ad vantage of ADR. 
(See the Spring, 1991 SPIDR News article on tliis Act, and the Negotiated Rulemak- 
ing Act, for additional details.) 

Now tl^at the bill has become law, agencies arc beginning to try to figure 
out what it. means and what they are required to do. The Administrative Confer- 
ence has been given several new roles to assist agency implementation; shortly it 
will be sending to agencies recommended procedures for policy review and 
implementation. Obviously, agencies arc not obligated to follow these protocols; 
thestatute makes theConferencean advisor, but theConferencecannot require any 
agency to do anything. 

Conference staff, in conversations to date with agency personnel, have 



■ Continued on Page 4 
Page 1 



ACUS 



expressed the view that a dispute resolution policy should not be thought of as 
simply a document to be written and put into agency manuals, though that 
certainly may be a part of it. Developing a policy, in the Conference's view, should 
set in motion a process within each agency, with the designated agency dispute 
resolution specialist as initial catalyst and long-term nurturer. First, they and 
selected, key personnel in each agency should become familiar with the variety of 
consensual pnxresses now available. For most agencies, additional training in 
mediation sldlls for some personnel will be advisable to create in-govemment 
cadres of potential dispute resolvers. Onoe a specialist, or his or her staff or work 
group, is familiar with these processes and any legal or policy issues they raise/ they 
should review, with other affected officials and private entities, each categoiy of 
dispute in which the agency is typically involved. Section 3(a)(2) of the Act fists 
several categories for review formal and informal adjudications, rulemaking, 
enforcementactions,issuingand revoking licenses orpermit5,contractadministi3- 
tion, litigation, and, hist in case anything got left out, "other agency actions/' The 
message here should be dear. The term ''dispute" shoulaf not be construed 
narrowly; it goes far beyond court litigation and focal APA adjudication to 
encompass virtually any dispute concemine an agency program. Clearly, Con- 
gress intended that agencies take a similarly broad view in reviewing areas where 
ADR methods may be useful. 

Virtually all agencies have now designated a senior official as the dispute 
resolution spedalisL A recent implementation nulestone was reached when on 
March 19, tne Administrative Conference held a roundtable for these agency 
specialists. At the roundtable. Senator Charles Grassley and Congressman Dan 
Qickman, the Acfs sponsors, spoke of their expectations for the legislation and for 
agency follow through. This meeting nuiy be sedd to have represented a formal 
commencement of the "agency leg" of a longer journey, wi th the sponsors "passing 
the baton" to those in the agencies who are now responsible for implementation of 
that Act 

The Administrative Conference also plans to assist i n developing training, 
educational and pilot programs, and related materials. The Conference will put on 
a series of roundtables ouring 1991 focused on particuliu issues likely to be of 
interest It will establish a schedule with a "window," possibly between December 
1991 and Marchl992, within which it would expect to receivedraftagency dispute 
resolution policies for review and consultation. The Conference will also assist 
interested agencies to ensure that their policies will be implemented and carried 
through. The Conference will make services available, or help to develop vehicles, 
that will aid in finding neutrals, reviewing cases, assessing progress, and making 
mid-course adjustments. These will indude operating tne roster of neutrals; 
offering all agency dispute resolution spedalists (and selected others) an introduc- 
tory course on the vanous forms and uses of ADR and more intensive training on 
effective mediation and negotiation techniques; and developing reporting and 
evaluation instruments. The Conference also expects to devdop modd dispute 
resolution and rdated clauses for agency contracts and grants; offer a series of 
discussions with recognized experts on spedfic issues likely to be of interest (e.g., 
finding and hiring neutrals, developing effective training, dealing with confiden- 
tiality and other legal concerns, using ADR in specific kinds of disputes), convene 
a small steering committee of several agendes' dispute resolution spedalists to 
work dosely with Conference staff and consultants: offer periodic sessions for 
federal agency dispute resolution spjedalists to compare notes and to assist one 
another, and design basic training modules, in cooperation with interested agen- 
des, for selected prototype activities or personnd. 

The full potential of ADR methods to achieve effidency in federal proceed- 
ings has not come dose to being realized. Virtuedly every organization in the 
government will be able to make greater use of these innovative methods. Almost 
all agendes become enmeshed in contract daims, personnel grievances, and 
regulatory disputes, where ADR techniques are valuable and cost effective. Many 
are in vol ved in niajor agency ruleniakings, or in the issuance of pennits or other en- 
vironmentally-rdated conflicts, and those agendes may wish to take a look at 
negotiated rulemaking or sinular consensus-building processes. Many regularly 
have cases that are appealed to the Court of Appeals for the the D.C Circuit or the 
US. District Court Recently initiated ADR programs in these courts have begim 
to yield an extraordinary number of settlements, indudine a surprising number in- 
volving the government as a party. Thus, the potential for greater agency use of 
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ADR is clear. 

So far at least, most agendes of 
the federal government have not been in 
the forefrontof efforts to make construc- 
tive use of consensual alternatives. But, 
the new Act provides the best opportu- 
nity to date to change thatsituation^^and 
means thatuseof these methodsis likely 
to be an increasingly important phe- 
nontenon in the government in the years 
to come. As Court of Appeals Judge 
Harry Ed wards — one of tne early skep- 
tics about ADR in public disputes — 
said when hechairea a pand discussion 
at last sununer's Judidal Conference for 
the D.C. Circuit, "ADRis here. How can 
we make it work?" 

President 
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Chapter and by the time you read this, 
theNew York Chapter. The themeof my 
message is the importance of dispute 
resolution processes thatactively involve 
the disputants, the universal implemen- 
tation that brings all dispute resolvers 
together to share our sameness cmd rec- 
ognize our differences. We, in SPIDR, 
are professionalizing the field through 
our visionary mission and the very hard 
workof our many talented volunteers in 
the oiganization and our staff. 

We are building the team of SPIDR 
through increased communication with 
the Chapters, Sectors and Committees. 
I've heard both problems and praises 
from many of you and am anxious to 
continue working dosely with you to 
strengthen our profession. 

Rnally, my message would be woefully 
incomplete without a personal invita- 
tion to the 19th Annual International 
Conference— BEYOND BORDERS. This 
is an event you will want to attend. It is 
packed with *'dynamite" speakers, and 
we will cdebrate our 20th Anniversary. 
AH Past Presidents are invited along 
with Charter members to share memo- 
ries and then look to the future with our 
evolving diverse membership. 

The International Resta will feature our 
own members talent show, wonderful 
food stations from four nations, and you 
are invited to wear the dress of your 
ancestry or your favorite part or the 
world. Be sure to read the conference 
brochure carefully and sign up before 
August 15 for "early , early-bird" rates. 
San Diego in October is usually warm 
and wonderful, so come early and stay 
— Continued on page 5 
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An idea is evolving that has the potential to 
reduce the delay, expense, and contentiousness 
of resolving many regulatory disputes. The pro- 
cedure — known as "negotiated rulemaking/* 
''regulator)' negotiations," or simply **reg- 
neg" — has been used successfully for several 
years by a growing number of federal regulatory 
agencies and by some states. While the princi- 
pal aim is to produce better rules, additional 
benefits include avoiding protracted litigation 
and reducing the cost of agency enforcement 
effons. 

The basic idea is for a regulatory agency 
consndering drafting rules to bring together rep- 
resentatives of the various affected interests for 
facc-tto-face negotiations, open to the public, 
with the goal of reaching consensus on a pro- 
posed text. The agency would commit itself in 
ad\'ance to publishing the proposal and seeking 
public comment in accordance with the Ad- 
minisirauve Procedure Aa (APA) and any other 
applicable statutory requirements. The agen- 
o's active panicipation in the negotiations 
would assure its suppon for any resulting con- 
sensus rule and ensure that the rule is within 
the scoi>e of the agency's statutory authority. 

In essence, the agency's internal drafting 
efforts are replaced by an open process in which 
potential, or actual, antagonists can be moti- 
vated to work cooperatively to fmd a solution 
to the regulatory problem before the agency. 
Participants are first encouraged to set priorities 
among their own goals. As in traditional labor- 
management negotiations, they may be willing 
to engage in trade-offs and accept a package that 
addresses their most significant needs while giv- 
ing up relati%-ely minor concerns. 

The give-and-take of the negotiation pro- 
cess fosters creative and acceptable solutions to 
difficult problems. If, in faa, all viewpoints have 
been considered in the negotiations, and if truly 



representative panics have come to an agree- 
ment on how to balance their differences, then 
subsequent challenges to the resulting rule 
should be minimal. Ultimately, however, it is 
the effective panicipation of representatives of 
all of the diverse interests that assures the es- 
sential fairness of the process. 

In the early 1980s, widespread concern 
about the excessive costs and delays in regula- 
tion, among industry groups, public interest or- 
ganizations, and government at all levels, led to 
a major study of the potential for negotiating 
regulations. In 1982, the Administrative Confer- 
ence of the United States, a federal agency cre- 
ated to study ways to improve administrative 
procedures, recommended that agencies con- 
sider using negotiated rulemaking. The Confer- 
ence listed criteria for identifying when the 
process would likely be beneficial. It also sug- 
gested procedures for assembling an appropriate 
negotiating committee, providing adequate pub- 
lic notice and encouraging consensus. See I CFR 
§ 305.82-4. These procedures have been fol- 
lowed successfully by the Environmental Protec- 
tion Agency (EPA), the Federal Aviation 
Administration (FAA), and several other agen- 
cies. On the basis of the early agency experi- 
ences, the Conference amplified its original 
advice in a 1985 recommendation. See 1 CFR § 
305.85-5. 

Negotiated rulemaking affords agencies an 
alternative approach to the formulation of j>ol- 
icy, which is ordinarily governed by the APA's 
basic framework for rulemaking. 5 U.S.C. § 553. 
Customarily, the agency's staff would study the 
problem, using agency resources, and reach a 
tentative solution. During this period, the 
agency may or may not choose to consult with 
interested panics. It also might choose to hold 
a public hearing on the subject. The agency typ- 
ically publishes its tentative solution in the Fed- 
eral Register and offers the public an 
opponunity to submit comments. The agency 
must consider any comments it receives, and 
ultimately issues its final rule. Since the APA 
was enacted in 1946, the complexity of gov- 
ernment regulation has increased greatly. In nu- 
merous regulatory programs Congress has given 
administrative agencies the responsibility of 
filling in the deuils of regulatory policy, with 
the expectation that the rulemaking process will 
give the public a role in creating that policy. 
Unfonunately, agencies anempting to imple- 
ment environmental, health, and occupational 
safety legislation find too freqi^ntly that their 
proceedings become a battleground for interest 
groups and other affected panics — in effect, lit- 
tle more than the first round in the expected 
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litigation. For example, EPA has been reponing 
for years that over 80 percent of its promulgated 
rules are challenged in court. 

In these circumstances, the need to prepare 
a record as a basis for litigation tends to harden 
the divisions between panics, and may fore- 
close any willingness to recognize the legiti- 
mate viewpoints of others. Panics often take 
extreme positions and may withhold informa- 
tion that they view as damaging. Moreover, the 
agency may have little understanding of the rel- 
ative importance the panics place on the var- 
ious issues. What is lacking is an opponunity 
for the panics to exchange views and to focus 
on finding construaive, creative solutions to 
problems. 

The observation that many lawsuits chal- 
lenging regulations are eventually settled — but 
often only after protracted litigation — sug- 
gested the possibility, under some circum- 
stances, of moving the settlement negotiations 
forward, to the early pan of the rulemaking 
process. A suitable model was found in the ex- 
periences of private seaor organizations that 
write voluntary consensus standards such as the 
National Electric Code or the standards listed 
by the American National Standards Institute. 
Many such standards are widely adopted as reg- 
ulations by local and state governments and by 
federal agencies. They are usually the product 
of negotiations conducted by a committee rep- 
resenting the different affected interests, fol- 
lowed by publication and an opportunity for 
interested persons to comment. 



Negotiated rulemaking incorporates a sim- 
ilar negotiating committee struaure into the 
rulemaking process at the rule-drafting stage, 
often before the agency has formulated its own 
position. Panicipants are given the opponunity 
to discuss their mutual problems and their dif- 
fering views in a setting that encourages coop- 
erative problem solving. They may find it usefiil 
to exchange technical data and information about 
their own experiences and their respective needs. 
Negotiation and consensus techniques are used, 
ordinarily with the assistance of a skilled media- 
tor, to channel the resources and efforts of the 
panics toward resolving the issues presented. 

An agency embarking on negotiated rule- 
making is not abdicating its responsibility. The 
agency is saying, in effect, that a range of reg- 
ulatory options is available and it is willing to 
share its authority to choose among them with 
those who will have to live with the rules. Of 
course, the agency is ultimately responsible for 
ensuring that its rules are consistent with sut- 
utory requirements. 

The development of negotiated rulemaking 
over the last decade has been pan of a more 
general movement toward "alternative means 
of dispute resolution** or "ADR." This term re- 
fers to a range of procedural options available 
to disputing panics, including mediation, ar- 
bitration, mini-trials, neutral evaluation, and 
settlement judges, which can be used as alter- 
natives to traditional hearings or litigation. These 
techniques are characterized by informality and 
an element of consensus-building. The success 



of this approach, panicularly in environmental 
disputes, has led administrative agencies and 
courts across the United States increasingly to 
make these options available to disputants. 

Has Reg-Neg Worked? 

FAA was the first federal agency to use ne- 
gotiated mlemaking following the procedures 
recommended by the Conference. Reg-neg suc- 
ceeded after three failed attempts by FAA to re- 
vise outdated flight and rest time requirements 
for domestic airline pilots. The prior rules had 
been in effect for thirty years, a period of sub- 
st2intial change in the airline industry, during 
which the FAA had issued more than 1 ,000 pages 
of interpretations. In 1983, the agency formed 
a negotiating committee consisting of represen- 
tatives of airlines, pilot organizations, public 
ineerest groups, and other interested panics. The 
FAA's final rule, adopted in 1985, was based on 
the committec*s negotiations and was not chal- 
lenged in coun. The Department of Transpor- 
tation has convened two subsequent negotiating 
comminces to draft proposed rules. A commit- 
tee working on a rule concerning nondiscri- 
mination on the basis of handicap in air travel 
did not reach consensus, but the negotiations 
led £o adoption of a final rule covering many of 
the issues. Another committee has negotiated a 
proposal for a uniform system for parking by 
handicapped persons. 

EPA has had the most vigorous program for 
using reg-neg. Final rules based on negotiatiotis 
include penalties for manufacturers of vehicles 
not meeting Clean Air Aa standards, emergency 
exemptions from pesticide regulations, per- 
formance standards for woodbuming stoves, in- 
spection and abatement of asbestos-containing 
materials in school buildings, underground in- 
jeaion of hazardous wastes, and modifications 
of permits issued under the Resource Conser- 
^-ation amd Recovery Aa. The first ehree rules 
lisned were based on a committee consensus. In 
the other proceedings, EPA based its rule on 
substantial agreements reached in the negotia- 
tions even though the committees were unable 
to agree completely on a proposal. 

The woodbuming stove experience is es- 
pecially interesting because the early resolution 
of the standard met key concerns of manufac- 
turers, environmenulists, and consumers. Man- 
ufacturers could plan produaion under the new 
standard with a ceruinty that would be non- 
existent if the rule were litigated. Under the 
new standard, environmentalists and consumers 
benefited from the inclusion of many stoves that 
otherwise would have produced more pollu- 
tion. 



EPAs rule on removal of asbestos from 
schools was the first reg-neg rule to come be- 
fore a court. The rule, based on negotiations 
that fell shon of consensus, was upheld by the 
Court of App)eals for the D.C. Circuit in May 
1988. The coun determined that EPA*s regula- 
tion embodied a reasonable interpreution of 
the governing statute. Neither the appellants nor 
the coun raised questions about the negotiation 
procedure. Safe Buildings Alliance v. EPA^ 846 
F.2d 79 (D.C. Cir,), cert, denied, 109 S. Ct. 
366 (1988). 

The Occupational Safety and Health 
Administration (OSHA) has convened commit- 
tees to negotiate proposed standards for worker 
exposure to benzene and to a chemical known 
as MDA, an animal carcinogen used in the man- 
ufacture of plastics. Although the benzene ef- 
fon did not result in a negotiated rule, the MDA 
committee reached consensus on a set of rec- 
ommendations to OSHA, which served as the 
basis for a proposed rule. Other federal agen- 
cies that have used negotiation procedures in 
rulemaking include the Nuclear Regulatory 
Commission, the Federal Trade Commission, and 
the Depanments of the Interior, Agriculture, and 
Education. 

Although the procedures described pri- 
marily come from federal government initia- 
tives, the general principles can be applied on 
the state and local leveb. In the tradition of 
serving as "laboratories of democracy," several 
states have been developing consensus-building 
approaches to regulation, panicularly in the area 
of the environment. For example, "policy dia- 
logues'* bring representatives of different inter- 
ests together, not to draft a proposed rule as in 
negotiated rulemaking, but to identify issues and 
work cooperatively to resolve them. The degree 
of formal ity can vary with the panicular circum- 
stances, and state agencies have adapted the 
concept to their own needs. Examples of reg- 
neg and its variants among the states include 
groundwater standards in Arizona and Virginia, 
resource planning in Colorado, underground 
petroleum storage tank rules in New Mexico, 
and regulation of timber, fish, and wildlife in 
Washington. 

Negotiated rulemaking clearly is not a uni- 
versally applicable approach to resolving these 
concerns, but many people who have studied 
the situation believe that reg-neg can be highly 
beneficial in appropriate circumstances. The 
acceptance of the process in controversial pol- 
icy areas like environmental and occui>ational 
safety regulation is an encouraging develop- 
ment. Negotiated rulemaking can be resource- 
intensive in the shon term for both the agency 
Continued on page 51 
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and the other participants. For the agency, extra 
expenses include the costs of determining who 
should panicipate in negotiations and the cost 
of hiring one or more skilled mediators. Long- 
tenn savings from reduced litigation and en- 
forcement activities are likely to be significant, 
but it is difficult to document them with any 
precision. 

Public interest groups and others with very 
limited budgets may find the necessary staff time 
and resources for effective panicipation to be 
an excessive burden. Sometimes, it has been 
possible for the regulatory agency or others sup- 
poning the reg-neg process to arrange for a "re- 
source poor* to support travel, training, or other 
appropriate expenses incurred by participants 
or expended on behalf of the negotiating group. 

Regulated businesses will also have greater 
expenses in the early suges of negotiated rule- 
making. However, beyond the direa savings de- 
rived from avoiding litigation, there may be 
substantial savings from knowing the content 
and effect of new rules much earlier than oth- 
erwise, as exemplified by the woodbuming 
stove experience. Panicipation in drafting also 
can prevent misunderstandings about the mean- 
ing of rules and lead to more cooperative future 
relationships among the affected panics and the 
agency. 

Congressional interest in negotiated rule- 
making has grown as agency experience dem- 
onstrates the usefulness of the procedure. Bills 
have been introduced regularly that would adopt 
a sQtutory framework for agency use of reg-neg. 
codifying important procedural protections for 
openness and accountability and clarifying some 
provisions of existing law. The bills also pro- 
vide a small fund to suppon development of 
the procedure and panicipation by essential 
panics who could not otherwise afford the cost. 
As of early summer 1990. both houses of the 
] 1st Congress have passed reg-neg bills (S. 303 
and H.R. 743). The bills differ in some respects 
and are likely to be reconciled. 

Congress has also staned to insen manda- 
tory reg-neg provisions in a small number of 
substantive bills. These include the Hawkins- 
Stafford Elementary and Secondary School Im- 
provement Amendments of 1988 (Public Law 
100-297), in connection with the federal pro- 
gram of aid for education of disadvantaged chil- 
dren, and the Price-Anderson Amendments Act 
of 1988 (Public Law 100-408), in connection 
with indemnification of radiopharmaceutical li- 
censees. The specified procedures in these acts 
differ from each other and from the reg-neg pro- 
cedures used by other agencies. Enactment of 



S. 303 or H.R. 743 would furnish a common 
statutor>' reference whenever Congress may 
choose to employ reg-neg in other legislation. 

Deciding to Use Negotiated 
Rulemaking 

The idea of using negotiated rulemaking 
may originate with the regulatory agency, or it 
nuy be proposed by anyone interested in the 
content of a proposed rule. The request may be 
submitted formally, as in a petition for rule- 
making, or it may be suggested in informal con- 
ucts with agency officials. The agency then must 
determine the appropriateness of the procedure 
for the regulatory problem at hand. 

Certain characteristics of rulemaking pro- 
ceedings favor trying to negotiate a proposed 
rule. First, the number of distinct interests con- 
cerned with the proposed rule, including any 
relevant government agencies, must be small 
enough so that they can be fairly represented 
by not more than twenty to twenty-five nego- 
tiators. There should be a number of diverse 
issues that panicipants can rank according to 
their own priorities, so that there will be room 
for compromise on some of the issues as an 
agreement is sought. But the issues to be ne- 
gotiated should not require compromise of 
principles so fundamental to the panics that 
there is no hope of achieving a consensus. 

Panics must indicate a willingness to ne- 
gotiate in good faith, and no single interest 
should be able to dominate the negotiations. 
Panics will engage in meaningful negotiations 
only when they believe they have something to 
gain from the exercise. A deadline for comple- 
tion of negotiations, whether imposed by stat- 
ute, by the agency, or by other circumstances, 
nuy lend a degree of urgency that can aid the 
negotiators in reaching a consensus on a pro- 
posed rule. 

Agencies usually approach the decision 
whether to use reg-neg by asking a **convenor** 
to assess how well the panicular circumstance^ 
fit these criteria. Convenors generally have been 
private contractors with experience in dispute 
resolution procedures, but they have sometimes 
been government employees not otherwise in- 
volved in the proceeding. The convenor would 
recommend to the agency whether to establish 
a comminee to negotiate a drak rule. The con- 
venor could also submit a proposal for the com- 
position of the committee and identify a 
preliminary set of issues to be negotiated. 

It is essentia] for the success of reg-neg that 
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all concerned interests be represented in the 
negotiations. Therefore, the agenc}' and the 
convenor must make reasonable efforts to en- 
sure that all relevant interest groups and others 
who may be affected by the rule are aware of 
the proceeding. Public notices in the Federal 
Register and in trade journals, explaining the 
agency's plans for the proceeding, in addition 
to adherence to general requirements for estab- 
lishing advisory committees (e.g., the Federal 
Advisory Committee Aa, where applicable), can 
be very useful as a check against an inadvenent 
omission of an essential party. Keeping the pub- 
lic informed also helps to avoid the perception 
that a private deal is being arranged behind 
closed doors. 

The convenor normally proceeds by con- 
tacting relevant agency officials and known in- 
terest groups and interviewing them in an effon 
to identify all other interests, to define the is- 
sues that need to be addressed in the rulemak- 
ing, and to explore whether it is possible to 
obtain commitments to negotiate from repre- 
sentative parties and agency personnel. The 
convenor attempts to assemble a balanced com- 
mittee willing and able to work toward the goal 
of consensus on a rule that is within the agen- 
cy's statutory authority and which addresses the 
issues that cause the agency to consider adopt- 
ing a rule. 

Negotiating the Rule 

The central feature of the reg-neg process 
is the negotiation phase. The negotiations are 
not merely a substitute for public hearings or a 
public comment period. Rather, the negotia- 
tions present all panici pants with an extraor- 
dinary opportunity to have their views and needs 
heard and understood by persons actually en- 
gaged in crafting the regulation. Opposing views 
also will be discussed, and the negotiating group 
will attempt to find a balanced resolution. 

Most federal agencies using reg-neg have 
found it worthwhile to begin with a four- to six- 
hour training and orientation session for pani- 
cipants. These informal meetings introduce par- 
ticipants to the overall process and expose them 
to consensus-building techniques and a com- 
mon vocabulary. At the same time, panics have 
an opportunity to become acquainted with each 
other in a neutral setting and to begin building 
a constructive relationship. 

Regulatory negotiations tend to be more 
successful when the committee has the assis- 
tance of one or more experienced mediators. 
Mediators may be the same persons who acted 
as convenors. For both convenors and media- 
tors, careful selection is crucial to success. Each 
member of the negotiation committee must have 



confidence in the mediator's skills in managing 
the process, in the mediator's neutralit}* on the 
issues under consideration, and in the media- 
tor's lack of bias with respect to the parties. 

It is itnponznt for the agency to participate 
fully in the negotiations, making sure that at all 
times the participants are aware of what action 
the agency is likely to take if the committee 
docs not reach a consensus. The knowledge that 
the agency will write its own rule if the nego- 
tiators cannot agree often provides a strong in- 
centive to the panics to fmd a common ground 
for achieving those points that are most impor- 
unt to them, while compromising on those mat- 
ters of less imporunce. 

Early in the negotiations, the committee 
will need to agree on the issues to be negotiated 
and set the committee's agenda. Subcommittees 
or working groups may be formed to assemble 
data or examine issues and prepare proposals 
for consideration by the full comminee. Allied 
interests may want to caucus privately to ex- 
plore joint negotiating i>ositions. 

Panicipants in reg-neg often represent large 
constituencies that must be kept informed con- 
tinually throughout the proceeding. Before a 
final commitment is made, the panicipants must 
be assured that they really are speaking for their 
constituencies. Especially if consensus is 
reached, it will be imporunt for the negotiators 
to explain to their constituents the nature of 
the proposal and the value of supporting the 
agreement. 

The goal of the comminee is to reach ''con- 
sensus" on a draft rule. This term is usually 
understood to mean that each interest repre- 
sented concurs in the result, unless all members 
of the committee agree at the outset to a dif- 
ferent meaning. In praaice. consensus has meant 
that no interest represented on the committee 
opposes the decision. Achieving consensus does 
not necessarily require a formal yes or no vote. 
Nor is it necessary that each interest represented 
affirmatively endorse the decision so long as 
each agrees not to oppose the decision. In ef- 
fect, requiring unanimity gives every interest 
group a potential veto power. This can be im- 
portant in obuining participation by all of the 
affected interests, particularly those believing 
that they will be at a disadvanuge in numbers 
or resources. 

Negotiations that do not result in consensus 
on a draft rule can still be very useful to the 
agency by helping it to understand the concerns 
and viewpoints of all panics, narrowing the is- 
sues in dispute, identifying information neces- 
sary to resolve issues, ranking regulatory 
priorities, and finding potentiaJly acceptable 
solutions. 

A growing body of experience shows that 



the negotiated rulemaking process can be val- 
uable to regulator}' agencies^ regulated entities, 
and other affected interests. Generally, the par- 
ticipants in the more successful negotiations 
have expressed satisfaction with the process and 
there has been only limited litigation to date. 
The search for alternative procedures is not 
really new. For example, administrative agen- 
cies were created and given rulemaking au- 



Dispute Resolution 

jor interested parties and groups to recommend 
a potential solution to a problem. While their 
recommendations arc advisory, task forces often 
represent a consensus of all or most of the sig- 
nificant groups. 

The idea of using task forces to assist com- 
missions and agencies in solving their more dif- 
ficult prospective policy issues is now 
widespread. The New Mexico PUC used a cask 
force to solve the anticipated problem that the 
Palo Verde power plant would exceed capacity 
when placed in service. The Virginia, Rhode 
Island, and Texas PUCs each have used task 
forces to address problems resulting from im- 
plementing the avoided cost regulations under 
section 2 1 of the Public Utility Regulatory Pol- 
icies Act (PURPA) . Both the Texas and the Mich- 
igan commissions have used task forces on least- 
cost planning issues. The Texas PUC used it to 
determine the need for a least *cost planning rule 
and to draft that rule. The Michigan Electric 
Options Study Group addressed the substantive 
aspects of Michigan's least-cost planning op- 
tions. Other commissions and agencies have 
used task forces in other areas. 

Task forces are panicularly well suited for 
solving thorny prospective policy issues that are 
of a polycentric nature. (A polycentric problem 
is. literally, many centered, and is characterized 
by a large number of potential results with many 
interest groups affected by any one solution that 
is adopted.) The size of a commission task force 
depends on the number of interested panics 
that need to be represented and on the com- 
plexity of the issues involved. To some degree, 
a commission task force provides the panics 
with an opponunity to engage in negotiations 
and joint problem solving as necessary to arrive 
at a solution to the prospective policy issue. 
Because of the amount of resources and effon 
involved, a task force recommendation should 
not be uken lightly. But, by the same token, its 
recommendation, while advisory, usually car- 
ries a great deal of clout. Used appropriately, a 
task force may be the most efficient way a com- 
mission can cackle cenain complex problems. 



thority in pan to obviate the need for ongoing 
congressional legislation. Similarly, administra- 
tive adjudication is, in effect, a substitute for 
coun litigation. The current effon to expand 
the use of alternative procedures iniidministra- 
tive praaice is motivated by a desire to ame- 
liorate the factors that tend to formalize these 
agency processes and encourage contentious 
behavior among panics to regulatory disputes. 



Continued from page 28 

Another alternative mechanism is the ad- 
visory committee. This is useful when a com- 
mission wants informal advice from a narrow 
range of interests or the viewpoint of one party. 
The use of consumers' advisory committees to 
get consumer viewpoints is quite common, for 
example. One of its best uses is with scientists 
who arc experts on some technical issue — for 
example, it was used by the Florida Department 
of Environmental Regulation to determine what 
was known about the human health effects from 
exposure to electric and electromagnetic fields 
of high- voltage transmission lines. The major 
disadvantage of an advisory committee is that 
its structure and procedure is more informal 
than a task force and it represents only one 
viewpoint. As a result, its recommendations will 
probably carry less clout. 

A final alternative administrative proce- 
dure, which has been utilized infrequently but 
which has some merit, is the use of scientific 
panels or boards of inquiry to address issues 
of scientific uncertainty. This procedure grew 
out of the "science coun" idea. It has been 
utilized by the U.S. Food and Drug Administra- 
tion as an alternative to formal hearing before 
an administrative law judge. The procedure in- 
volves holding a scientitic seminar before a 
board or panel of scientists. The purpose of the 
seminar is to determine a scientific fact or at 
least to translate the degree of scientific uncer- 
tainty into terms that a commission decision- 
maker can comprehend. The procedure looks 
promising and appears well suited in those lim- 
ited but important circumstances where the 
prospective policy issue at hand hinges on an 
issue of scientific uncertainty. 

By using new and innovative administrative 
procedures, state and federal commissions are 
designing the tools they need to decide pro- 
spective policy issues that involve economic and 
financial projections as well as scientific un- 
ceruinty. One concern that most anomeys will 
have is whether these procedures can be de- 
signed to assure procedural due process in an 
administrative setting (i.e., notice and the op- 
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Cleaner Air, by Consensus 



The biggest question left by the Clean Air Act of 
1990 — President Bush's grandest legislative 
achievement so far — was whether its promise 
would be thwarted by bureaucratic infighting, regu- 
latory paralysis and endless litigation. That's been 
the sad fate of other. ambitious laws,. including the 
original Clean Air Act of 1970. 

Although the jury is still out on the new act, 
legislators already complain that the President's 
Council on Competitiveness, headed by Vice Presi- 
dent Quayle. is becoming a haven for businesses 
seeking to avoid costly investment in anti-pollution 
equipment. In one case, the council pressured the 
Environmental Protection Agency to ease regula- 
tions on old coal-fired power plants. 

But there's promising news as well In the last 
two weeks the E.PJV. has announced two major 
agreements aimed at cleaning the air in America's 
dirtiest cities and above the Grand Canyon. In both 
cases, agreement was reached only after the agen- 
cy gathered traditionally hostile interests in. one 
room and invited a consensus — using a 'process 
called regulatory negotiation or. in Washington- 
speak," reg-neg." 

By whatever name, di's an immensely valuable 
procedure that ought to be used far more often than 
it is. For one thing, the parties to a consensus are 
less likely to challenge government regulations at 
some later date, not least because they helped write 
them. That means fewer lawsuits and fewer at- 
tempts to subvert the purposes of the act through 
backdoor intervention with the Office of Manage- 
ment and Budget — or Mr. Quayle. 

One agreement involved a crucial provision of 
the 1990 act requiring oil refiners to produce a 



cleaner-burning gasoline to reduce smog in the 
nation's nine dirtiest cities, including Los Angeles 
and New York, The act was far from clear on how 
that goal was to t)e reached, so the E.PA. sum- 
moned representatives from 30 different interest 
groups, including environmentalists and oil compa- 
ny executives, for two months of negotiations. 

The result was a compromise under which 
gasoline sold in 1995 will be 15 percent cleaner than 
it is now. Industry will be allowed to average the 15 
percent reduction in ozone-forming hydrocarbons 
so that some gallons come in higher, some lower. 
That gives the companies flexibility to accommo- 
date differences among refineries. Bui it's wholly 
consistent with the intent of the act. 

The second set of negotiations involved the 
haze that fouls the Grand Canyon. The haze comes 
from sulfur dioxide emissions from the Navajo 
Generating Station, a giant coal-burning plant 15 
miles northeast of the canyon. Environmentalists 
and the E.P.A. wanted a 90 percent reduction; the 
plant's owners, though clearly in violation of the 
law. wanted none. Mr. Quayle's council recom- 
mended a 70 percent cut. 

The owners eventually agreed to the original 90 
percent target — but only after the environmental- 
ists proved to the company that, by using a complex 
averaging scheme, the company could meet the 
target at lower cost than it thought possible. 

Nobody said that carrying out the act would be 
easy. And regulations have yet to be written for 
controversial sections of the law covering toxic 
chemicals and acid rain. Yet the odds of success 
went up when the E.P.A. established a simple 
principle: Negotiation now beats litigation later. 
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Creeping Reg-Neg 



ONE OF the places where government tends 
to break down is at the busy intersection of 
politics and science. Congress is simply not 
equipped to make the technical judgments that many 
of the laws it passes require, particularly in the 
health and safety and environniental fields. The 
technical issues are hotly contested besides; the 
typical legislative response is to take refuge in a 
fuzzy formulation and toss the matter to the regula- 
tors who have become the modem government's 
fourth branch. Too often the regulators' handiwork 
will then be taken to the courts by the very parties 
who were fighting over the wording in Congress in 
the first place. The business of giving effect to the 
laws tends to be more circular than quick. 

Now comes a new process intended as a kind of 
shortcut through this laborious oWer pattern. It is 
called reg-neg, which stands not for negation but for 
regulatory negotiation. The negotiations process 
may already have helped to crack two of the harder 
i.ssues from last year's copious amendments to the 
Clean Air Act. including an almost impenetrable set 
of questions relating to alternative fuels on which 
tentative agreement was announced last week. 

The Administrative Conference of the United 
States, having commisswned a study, approved regu- 
latory negotiation for use by federal agencies in 1982. 
Last year Congress gave its official blessing as well. 
Normally an agency with a regulatory task assembles 
what infomiauon it can and writes tl»e rule on its 
own. Th<* rule ls publislned for comment, then fine- 



tuned or not as the agency and Office of Management 
and Budget, representing the president, see fit. and 
made final. That's when one side or the other and 
sometimes both wiD take it to court, and while the 
courts can only overturn regulatory decisions on 
rather limited grounds, the litigation tends to eat up a 
k>t of money and tin>e. 

The negotiating process is in part an effort to do 
the fighting up front, A committee is formed — the 
law requires that it be broadly representative of the 
parties at interest — and tries to work out a compro- 
mise acceptable to the parties and the agency in 
advance. The compromise wiD often include a prom- 
ise to refrain from future litigation. The negotiating 
sessions are required to be public; in that sense the 
process is even more open than normal rule writing. 
Once agreement is reached, the proposed rule is still 
published in the Federal Register for comment as 
under normal procedures. Thus no group forfeits 
any right, including the right to go to court, that it 
already has. 

The process has been tried about 20 times, 
niostly though not always with success. Federal 
officials note that not all diisputes are amenable to it; 
sometimes the span of disagreement is so great that 
the agency can only cut through on its own as in the 
past. But where it works, as apparently with alterna- 
tive fuels, it's plainly a good idea. Regulatory 
government on the present scale is recent enough 
that the country is still feeluig its way. This seems to 
Ixr a sensible step along the path. 
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Rare Pact 
Reached to 
Fight Smog 

Environmentalists, 
Oil Finns Agree on 
Gasoline Standards 

ByMichMlWeit^ 



lo a nre tccord between historic 
rivais. repretenutivts of the oil 
industry and national environmenul 
roups reached agreement yester- 
day on a program to supply deaner- 
buming gaaobne to the amoggiest 
cities starting in 1995. 

On one level the agreement aim- 
ply fiUs in the operating detaiJs of a 
Ciean Air Act provision passed by 
Conreu last year. OU refiners 
must reformulate gasoline so that 
the amount of smog-forming and 
toxic subsunoes emitted through 
vehicle uilptpes is reduced by 15 
percent. 

But the terms of the agreement, 
and the way it wis forged in a pro- 
ceu known u regulatory negoti- 
ation, give the deal an imporunce 
beyond gasoline. The signatories. 
repreientmg a range of traditionally 
warring interesu— o2 companies, 
ckan-fueb manufacturers, enwon- 
menul and consumer groups, auto 
makeri and sute govemmenu— 
are bound not to btigate or bbby 
against regulations that implement 
their compromises. 

The agreement thus enhances 
chances that a key clean air initia- 
tive will avoid the years of court 
wrangling and regulatory paralyns 
that have blocked ether ambitious 
laws. The agreement will be ren- 
dered into regulatory language and 
adopted by the Eoviroomental Pro- 
loctioo Agency, which also agreed 
iDthedeaL 

Goaone Rfornuialcd to toitci 
the Mw alandards is txpectod to 
cost 4 to S oents a gallon more. The 
mdustry is expected to have to 
ipend about l^JB billion to modify 
ref menes to produce the gasoline. 

Because of gasoline's imporunce 
to the U^. ec o nom y , its eontribu- 
tien to air poUution and fts complex 
dathbution network, yesterday's 
n considered the most 
ner ooBsummsted in re- 
. negotiation, or *reg-neg.* 
By demoastniiag the effectiveness 
61 feg-neg In traaslatiog conten- 
tious Iswi into regulation, the deal 
is expected to iocnase use of thia 
pracuce across the government. 

IhiJ showi the power of the pro- 
cess* uid Phil Htrtcr. a lawyer who 
mcdiiicd the negoiiaiior "When ihis 
S«oCASOLINL A31 Cc; ! 
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Rare Pact Reached to Fight Urban Smog 



GASOUNI^rraaAl 



started six months ago, there 
weren't five people in Washington 
who thought we couM reach agree- 
ment. They thought it was too big, 
too poljticixed. too controversial. But 
through the structured process of 
developing facts and bringing the 
parties facet<hface. they were able 
to find common ground.* 

Relatively few reg-negs have been 
conducted since the Administrative 
Conference of the United States rec- 
ommended them for federal agencies 
in 1982. But Congress, frustrated by 
failures of the executive branch to 
produce rules that implement its 
laws, passed a law last fall encourag- 
ing use of the negotiations. 



The Bush administration has 
twice let go of its authority and ap- 
proved reg-negs to write rules of 
the Clean Air Act Amendments of 
1990. The traditional method of 
proposing regulations, taking public 
comment and promulgating the 
rules assures maximum control for 
the administration. 

Assistant EPA Administrator 
William Rosenberg got White 
Mouse approval to use regneg by 
taking advantage of the 1995 dead- 
line set by Congress and the oil in- 
dustry's pressing need to know how 
it was going to have to spend its 
money to meet the deadline. 

The requirement to clean up gas- 
oline is said to be the single most 
important measure in the new law 
to reduce urban smog, which con- 



tains ozone, a serious respiratory 
irritant. Motor vehicles propelled 
by gasohne account for more than 
half the sources of smog in the doz- 
ens of U.S. cities, including Wash- 
ington, which fail to meet air quality 
standards for orone. 

Congress required sales of clean- 
er gas in the nine smnggiest metro- 
politian areas but made it optional 
for other polluted cities. Many are 
expected to join the program be- 
cause of the greater difficulty m 
reducing industrial sources of smog. 

"Reformulated gasoline" is a 
catch-all term for the various gas- 
oline formulas used by refineries 
that exclude such highly volatile 
ingredients as butane, toluene and 
xylene, When these ingredients get 
into the air and sunlight acts on 



them, they turn into the haze of 
smog. 

Ironically, it was a conflict within 
the law that created the basis for 
negotiation. The statute established 
a measure of volatility— 8.7 pounds 
per square inch (psi)— as the base- 
line from which refineries had to 
reach the 15 percent reduction by 
1995. But another section of the 
law set different regional volatility 
limits to be achieved by 1992—9 
psi in northern states and 7.8 psi in 
the sunnier southern states. 

The oil industry wanted to use 8.7 
psi-gasohne as the basehne for the 
15 percent reduction in ozone-form- 
ing ingredients. To achieve this 
wouk) require reducing the gasoline 
to about the same psi as the southern 
states wouM otherwise have been 
required to achieve by 1992. 

"According to the industry inter- 
pretation, they wouldn't have to do 
anything in the southern states," 



recalled William Becker, who repe- 
sented state air pollution regulators 
in the negotiations. 

The EPA. Becker and the envi- 
ronmental groups — the Sierra Club 
and Natural Resources Defense 
Council (NRIX;)— insisted that 
Congress intended the 15 percent 
reduction to be taken from the 
1992 volatility limits, which would 
require 6.6 psi gas in the South. 

The American Petroleum Insti- 
tute (API) and the National Petro- 
leum Refiners Association, repre- 
senting the oil industry, eventually 
gave in— but for a price. 

The industry wanted to allow re- 
fineries to average the 15 percent 
reduction, so that some gallons 
came in higher, some lower. Such 
averaging would create the flexi- 
bility needed to accommodate dif- 
ferences among refineries and in 
the quality of crude oil. 

Environmentalists, fearful that oil 



companies would stop negotiating 
and seek a better deal from pro-in- 
dustry officials in the White House. 
agreed to the averaging scheme. 

"What each side wanted wis com- 
patible with what the other tkle 
wanted." said David Doniger, the 
NRDC representative. "We wanted 
cleaner gas and they wanted cer- 
tainty and flexibility. There are 
times when you don't have a win- 
lose situation." 

According to API vice president 
Bill CKeefe, the pact will save the 
industry money by providing clear 
guidelines for oil companies to rede- 
sign their refineries in time to meet 
the 1995 deadline. 

Of the reg-neg process, he aak!, 
"When people who are traditional 
adversaries sit down and work out 
these problems, they see the other 
point of view and see the benefits of 
accommodation instead of thrashing 
out their differences in court* 
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U.S. Agencies Use Negotiations 
To Pre-empt Lawsuits Over Rules 

Bv MATTHEW L.WALD 
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Washington, a city oi lawsuits, is 
embracing a new way of doing busi- 
ness. At stake are rules that govern 
everything from who may sit in the exit 
rows on airliners to how much a power 
plani can pollute. 

More and more, Federal agencies 
are collaring industries and interest 
groups and getting them together to 
decide what the new rules will say. 

So far the reviews are glowing. And 
one of the most popular elements of 
these negotiations is that all parties 
promise not to use lawsuits to upset 
any settlements that they reach. 

The Lawsuit System 

Lawsuits 10 overturn regulations 
have become commonplace under the 
system that has been used for 45 
years: an agency studies an issue, 
writes a rule, takes comments, issues a 
final version and then defends it in 
court against attacks by industry asso- 
ciations or citizens* groups. That sys- 
tem still predominates, but agencies 
are seeking negotiated settlements 
wherever they can. 

The Environmental Protection 
Agency used the new system recently 
to develop rules to put into effect provi- 
sions of the Clean Air Act. 

"We had people at the table who 
probably wouldn't have returned each 
other's telephone calls." said Wilham 
Rosenberg, deputy administrator for 
air and radiation. The environmental 
agency cannot hope to write all the 
regulations needed under the new law 
without similar negotiations in other 
fields, he said. 

One of those at the table was Urvan 
R. Stemfels, president of the National 
Petroleum Refmers Association, who 
said he was an advocate of the new 
system. "It's a better situation," he 



said, "when people who arc adversar- 
ies can sit down at the table and talk 
about it rather than throwing bricks at 
each other in courtrooms and the 
press." 

Environmental groups like the new 
system, too. "We'd love to see it used 
again and again," said Fred Krupp, 
president of the Environmental De- 
fense Fund, which recently concluded a 
negotiation over air pollution from a 
power plant near the Grand Canyon. 
•"The E.P.A. brought the environmen- 
talists and the industry together to 
hammer out a creative, strong solu- 
tion." 

One such agreement was celebrated 

Continued on Page BIO, Column I 



Federal Agencies Are Using Negotiations to Pre-empt Suits on Regulations 



lununutd From Pane Al 

W^nesday, wh«n President Bush and 
\Wlllam K. Rellly. the Administrator of 
ihe Envtronmental Protection Agency, 
ifnkt at the Grand Canyon about an 
alreement to reduce the emissions of a 
c\)al fired generating station that has 
h«en blamed for producing haze In the 
t^rca. 

. In coming months, the E.P.A hopes 
10^ conclude negotiations on rules gov- 
ecTiIng everything from how to dispose 
of leadacld batteries, which can con- 
lamlnaie underground water, to how to 
fUoe down wall-to-wall carpeting, 
which can poison Indoor air. 

•^ Airplane Seating Rulet 

-Recently the Federal Aviation Ad- 
mjnisi ration conducted negotiations 
among airlines and advocacy groups 
rcir people with disabilities, setting 
mks on who can sit In the rows next to 
eidlSDver wings on airplanes. 

'T\\H process was formalized by Con- 
gress last year. In the Negotiated Rule- 
making Act of 1990, but It has been In 
sforadic use on the state and Federal 
level for most of the last 10 years. It Is 
b«lng us«d so much by the environmen- 
tal agency that It seems as If the battle 
lines of invlronmentalism are now In a 



conference room. ' 

This is a major advance. Mr. Rellly 
said, because In recent years the main^ 
battleground has been the courts. ! 

"Four of every five decisions I make 
are contested In court." he said In a 
recent telephone Interview. "We spend 
as much time designing our niles to 
withstand court attack as we do getting 
the rules right and out In the first 
place." 

Mr. Rellly is not the only one who 
wants to keep ihe cnvironmenial agen- 
cy out of court. In the Just concluded 
agreement for clean fuels, oil refiners 
were expecting to spend billions of dol- 
lars, and wanted assurance that they 
would not be racing to comply with 
requirements that would be overturned 
later by a Judge. As part of that negoti- 
ation, environmental groups and the oil 
Industry promised that neither would 
sue to overturn the provisions of what 
they had agreed to 

Discouraging Defectors 

They even agreed that if a defector 
emerged from one side or the other — 
for example, an oil company that broke 
ranks and decided to challenge the 
rules, or an environmental group that 
tool«iegal action to block Vne portion of 
the fules — the other oil companies or 



Getting industry 
and interest 
groups together 
to write the rules. 



environmental groups would go to 
court to support Ihe consensus. 

In the negotiations over clean fuels, 
other participants were the states, 
which have the authority to Issue their 
own rules within their borders and 
were believed ready to do so If they 
thought the Federal regulations were 
not strong enough. The threat that they 
would do so. creating a patchwork sys- 
tem of gasoline regulations, was an- 
other Incentive for the Industry to 
reach an agreement. 

The negotiations do not set policy: 
that Is supposed to be done by Con- 
gress. But often the law is a bare-bones 
structure, and the affected parties 
sometimes disagree over exactly what 
the language means. 

In the agreement on clean fuels, the 
law set certain sundardsw the con- 
tent of gasoline, but the petroleum In- 



dustry won a provision m the regula- 
tions so that the standards had to be 
met on average, rather than In every 
case. The Industry believes that this 
Interpretation will reduce Its cost. 

Environmentalists gained In resolv- 
ing an apparent ambiguity In the legis- 
lative language. At one point. Congress 
appears to set an absolute limit on a 
parameter of gasoline called Reld va- 
por pressure, which measures the ten- 
dency of the fuel to evaporate. But In 
another section, the law appears to 
require a percentage reduction In Retd 
vapor pressure, leaving unclear wheth- 
er the percentage was to be applied to 
the absolute limit or to the existing 
level. 

Grand Canyon Compromise 
In the Grand Canyon case, Industry 
and environmentalists compromised 
on how reliable the antipollution equip- 
ment on the power plant would have to 
be, settling on a rule that requires a 90 
percent reduction in emissions on an 
annual basis, rather than the original 
proposal of 70 percent In any given 
month. The change eliminated the need 
for a backup unit for reducing emls- 
ilons. 1. 

According to Mr. RosenUerg. the 
E.P.A. air and radiation official set- 



tling for 90 percent a year Instead of 70 
percent each month resulted in a 40 
percent greater Improvement in visi- 
bility at a 20 percent lower cost. 

Experts say both those settlements 
are "win-wIn" solutions, In which both 
parties gain from being flexible. 

Finding such compromises, reducing 
costs anditaylng out of court are also 
goals for environmentalists, said Mr. 
Krupp of the Envtronmental Defense 
Fund, which had sued over the air at 
the Grand Canyon. If the Job Is done 
more economically, he said, that leaves 
more money to use elsewhere, and 
keeping the case out of court "can 
foreclose the Industry from appealing 
the regulations and bringing the pro- 
cess to a stall." 

While negotiations are more fre- 
quent now, they are not new. Philip J. 
Haner, a lawyer In Washington and 
professor of administrative law at 
American University Law School, who 
drafted the 1990 law, traced the origin 
of the technique to Washington State, 
where It was used in the mld-1970's to 
plan a route for Interstate 5 across a 
scenic lake near Seattle. 

But negotiation Is far from univer- 
sally successful. Chris Klrta, chief of 
the consensus and dispute resolution 



staff at the E.P A , said his agency had 
tried over the years to steer 60 disputes 
into negotiation, but only 12 succeeded. 

Sometimes, he said, the dispute was - 
too politicized, or the potential partlcl- , 
pants thought they faced • backlash. . 
For example, he said, envlronmenul ' 
groups declined to enter negotlatlonf ' 
on radioactive waste regulations, fear- 
ing that whatever they agreed to would., 
anger their constituents. 

The new system will also fall In cases . 
where the decision is "bipolar," said 
Mr. Harter, such as. "Are we going to 
locate a nuclear plant In your back 
yard, yes or no?" 

But It can settle disputes that have 
persisted for years. Mr. Harter cited 
the first Federal use of the new system, 
by the F.A.A.. to revise 30-year-old 
rules on when pilots ire required to 
take rest breaks. 

The revision was needed because th^' 
Industry had gone from DC-3's to 747't, 
he said, but "every time the F.A.A. 
tried to revise the rules some political 
group had the horsepower to knock It 
down." As a result. Mr. Harter said, the 
agency kept Issuing Interpreutlons of 
Its rule, until they had reached a total 
of 1,000 pages. Thd negotiated settle- 
ment, he said, was two pages. 
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^ C^ISW DEVELOPMENTS 



Environiment 

EPA and City of Youogstown, Ohio 
Agree to First Superfund Mediation 



/ *r,irotuih*tiUil Vrotei'tion A}it'ucy at J Youn^st fWtL 
f '■;.«*, poicfitin/ly rc>^puns:h!c purt) in hitzarJ.^us >/.■* 
a. t\. '/?//) CiKSi rt'i.iWM (Uti'-n uiuh'ir i^uptrfunJ, a\*f\i to 
siJ'^nih dispute ti} nic(1iatii*n: first ADR use in super- 
/; ■',/ enfor^etuKt. if suceK>^J:it, may set preeeJeni t f 
K fhthwed by LPt^s Chi^u^o region in other ct>st re- 
ii'ierv aeiions. 



The city council of Youngslown, Ohio, passed an ordi- 
nance December 14 approving an agreement with the 
Environmental Protection Agency lo submit to media- 
tion a cost recovery action by EPA against the city un- 
der the Comprehensive Environmental Response, Com- 
pensation, and Liability Act of 1980 (superfund law). 
Youngstown is the only potentially responsible party in 
an enforcement action based on about S450,000 ex- 
pended by EPA to clean up a hazardous PCB site deed- 
ed to the city by Aeroquip. a steel company that left 
tovin. The parties, who have chosen Linda Sin ger, of 
the Center for Dispute Settlement . Washington D.C., 
as mediator, will meet for the first mediation session in 
bte January. 

The city wants to come to an agreement with the agen- 
cy on issues of liability and on the amount of recovery, 
according to Richard H. Robinson, Chief, Legal En- 
forcement Branch, EPA. Under CERCLA, 42 USC 
9601, all costs of remedial or removal actions incurred 
by dhe United States, including attorney*s fees, are re- 
coverable, Robinson said. EPA's Region V proposed 
niediation in this case. The region, which is headquar- 
tered in Chicago, bs responsible for many industrial 
states and has a large docket of similar cases. Region V 
may follow this precedent in other actions, if mediation 
here is successful. The case against Youngstown has 
been referred to the Department of Justice for possible 
action, but no lawsuit has been filed, pending the out- 
come of mediation. 
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Small Cost Recovery Rule 

Robinson noted that cost recovery cases under 
SSOO.OOO, such as this one, are defined by CERCLA as 
"small cost recovery cases" and that binding arbitra- 
tion is also available to parties to such actions. 40 CFR 
Part 304. EPA issued proposed regulations for binding 



arbitration on Aug. 4 (53 FR 29428). The proposed 
regulations would offer arbitration in cases where the 
total past and projected costs for cleanup of (he hazard- 
ous facility do not exceed $500,000, and the adminis- 
trator of EPA and one or more PRPs have submitted a 
joint request for arbitration. 

Comments have been received and EPA is now ready 
to put the rule in final form, Robinson said, g} 



Agriculture 

First Agriculture Department Reg-Neg 
Helps To Redraft Impractical Rule 

Federal ageney, forced to rescind rule as "un'^*irl j- 
bic" one month after issuance, wiH prop*'^e w* »« rule 
developed by negotiiHing committee repreSi /;f/';j: uf- 
feeted parties. 

The first regulatory negotiation sponsored by the U.S. 
Department of Agriculture succeeded in establishing 
principles for a proposed rule to prevent the interstate 
spread of the Varroa mite, a parasite which threatens 
honeybees. A committee of parties affected by the pro- 
gram to control the disease was able to resolve prob- 
lems encountered by the Animal and Plant Health In- 
spection Service of USDA in formulating a viable rule. 
APHIS will propose a new draft rule this month, based 
on recommendations developed by the negotiating com- 
mittee Nov. 30-Dcc. 2, and will reconvene the commit- 
tee if comments on the draft warrant another meeting. 

Robert Melland, USDA Deputy Assistant Secretary for 
Marketing and Inspection Services, expressed hope that 
this first reg-neg •^would establish a good precedent" 
for further use of the process by the department. 



Reasons for Convening Group 

Fifteen representatives of beekeeping organizations, 
growers, related industry groups, and state and federal 
agricultural officials held open meetings for three days 
in Washington D.C. to discuss the best way to control 
interstate spread of the Varroa mite (53 FR 45484, 
11/10/88). Emmett P. De Deyn and Lou Manchise, of 
the Federal Mediation and Conciliation Service, and 
Deborah S. Dalton, of the Environmental Protection 
Agency, served as facilitators. 
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City, Afrpprt hir'e ADR Associates -^ 
ta settle dispute over Expansion N ' 

RyTkmmyNo!et';c 'h . 



RylkmmyNolet ^y a . f .ii 

There may soon be light at th^ ena ofthe tun- 
nel leading to airport expansiotv . T " 
' The City of Irtng and Jlje Dallas/Fort 
International Airport Boarf have attreed lo bire 
the principal 0/ WasKjnjJon- DC-base^, ADR 
Associates aiy mediator Ijj the, lonjg-raging 

dispute. -y \^^\L}" 1 IV r.i,. 

The partieTawarderf the j^O.OOO contract lo 
Michael ICUwis last wectafters series of inlcrj 
views wiiKihfce other r^rialists.Thc city'and Tht 
airport Jyill' split thp^sf; of ^cdiatiofi 

omcialssaid. - j;ii^\iiiV*t- ' -«!;/';•" " 
Lcwjs!, >ho »lt«feJgonite ^m ..Joc«l 
tr^d»|[ossStfa^[gg^ 
ser^sbn over the pTOf^^ jjf velopmeat o( tuo- 

' Cily prticials saidJie ^yilJ be iespphsible for 
' ' ' • ^•''^ "mediating all issues 
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r-.p^ograms,',- construe: . 

^- J„ -He andiJ|M«am 
affected partiet, or 

m 

^_^,.-dtv. 

i.Jndi.^- . ,... . . 
_ J Diistr^ct, j/panJcOlaf 

mali^aria'^\fc<rcK|it".or. the ciiy> Sfrport ^ 

commmee.*/Wr>:cyo. ».;*. .-*.,,' ;-V . 
Lew^s said hjs jJispuleresolutions firm i> just 

ftKglnmng the pfqc6?j off xtouptpi th^ ;"«Pf ^-^^ 

However, he expcci$>.fci^^ m««ting with city 

and airport ofTicials In the near fuujrc, ./ ,-. 

According to tcwis.. he will not he inajjing 
irtcommendationrpcr se - he will be helping the 
parlies look at the dispute. evaluate va rious ways 
«o solve it and determine which alternatives 
mdkeihe most sense. . 

-When people get involved in a dispute, the 
dispute oficn end$ up not being about the real 
issue — people gel locked into fighting for 
Phase see AIRPORT, A-7 
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Mediation 

D,C. MEDIATOR HELPS SETTLE 
HIGHLY PUBLICIZED POLICE SUIT 

A lawsuit by six Washington, D.C., policemen against 
the chief of police of the city, which involved allegations 
of racial discrimination, misfeasance in office, scapegoat- 
ing, and the potential jailing of a reporter, was settled after 
two and one-half days of mediation by Linda R. Singer, a 
principal of the Washington dispute resolution firm ADR 
Associates. The parties agreed to settle, following a mis- 
trial in the case, "in order to avoid the further disruption 
and expense to both sides and the court system of a second 
trial," according to the stipulation of dismissal they filed 

with the court. (Goulart v. Barry, DC SuperCt, CA 3563- 
89, October 10, 1991) 

The lawsuit by six white officers in the D.C. police 
force charged that they were unfairly blamed for the 
failure of a proposed 1986 drug raid called "Caribbean 
Cruise." The plaintiffs claimed that what was supposed to 
have been the city*s biggest drug raid failed because the 
plans were leaked by the police department. They also 
claimed that they were reprimanded and denied chances 
for promotion because the police chief, who is black, used 
them as scapegoats to cover up his own responsibility for 
the failure. 

One of the plaintiffs' key witnesses was a reporter, who 
had advance notice of the raid and faced a jail term because 
she refused to disclose the source of her information. 
Although the issues concerning the reporter's testimony 
had been settled by a decision of the D.C. Court of 
Appeals, the first trial of the case ended in a mistrial. 
Shortly before the scheduled start of a new trial, Judge 
Richard A. Levie referred the parties to Singer for media- 
tion. 

Judge Levie told WAMR that he thought of asking 
Singer to mediate because he remembered her ability to 
achieve a settlement in another difficult case, Cooke v. 
Washington Magazine Inc. (DC SuperCt, CA 1221-89), 
which involved defamation charges brought by Jack Kent 
Cooke, the owner of the Washington Redskins football 
team. "In a situation where one or more of the parties may 
be concerned with saving face, mediation seems the most 
appropriate technique to use," Levie said. 



Separating the Parties 

"This was a very highly charged political case," 
according to Philip A. Gagner, co-counsel for the plain- 
Eiffs. "The political ramifications of going forward were 
significant," both for the officers and for Chief of Police 
Isaac Fulwoood Jr. "I found it surprising that the mediator 
was able to work effectively in a highly charged emotional 
and political situation, and was very pleased that she 
succeeded in defusing the high level of emotion on both 
sides." 



'This was my first time in mediation, although our 
office participates in many mediations pursuant to the 
Superior Court Multi-Door program," Deputy Corporation 
Counsel Barbara E. Brown said. Brown, who represented 
the city's deputy police chief in the litigation, added: "One 
of the advantages is that the parties can step back. The 
mediator talked to one party, then to another." 

Candida Steel, lead counsel for the plaintiffs, said that 
the mediator "was wonderful." Tensions between the parties 
were very high, she continued, and there were emotional 
issues to resolve between the attorneys as well. According 
to Steel, Singer brought about the settlement by her ability 
to get to the heart of the matter and by never having the 
opposing parties in the same room. 

Steel had been trained in mediation by Singer and 
"found it quite an experience to be at the receiving end. 
The mediator was extremely talented in guiding the parties 
to acceptance of their real goals," she said. Earlier efforts 
at settlement, and mediation under the auspices of the 
mediation program of the Superior Court, as well as 
settlement attempts by the judge, had been unsuccessful, 
she noted. 

"Timing can be important too," according to Brown. 
"This was a complaint with nine counts, seven of which 
had been dismissed by September. We were in a good 
position. But you have to get your ego out of the way too," 
she continued. "Is another trial in the best interest of the 
city?" 

After the mistrial, the parlies were facing at least four 
weeks of trial. Brown said, and the cost to the local 
government would amount to about $ 1 6,000 just for juries 
and transcripts. The plaintiffs accepted a settlement that 
reimbursed them for all out-of-pocket costs, which did not 
include altomeys' fees, according to Brown. They agreed 
to dismiss all of their pending administrative and judicial 
actions with prejudice. 

'High Political and Emotional Content' 

Singer said that in this "highly politicized case, medi- 
ation turned out to be useful because it gave us all the 
opportunity to think strategically about the high political 
and emotional content of the case." 

"By the time the parties came to me," she added, "they 
had engaged in extensive settlement discussions with the 
judge which made them decide that settling the case would 
be in the interest of everyone, if we could work out a few 
difficult details. Judge Levie's active involvement made 
my job easier than it would be otherwise." 
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ning technology. But the way we process children in 
schools is still the Ford model." The skills needed for the 
"high performance workplaces" are communication, lis- 
tening, and sharing of power and decision-making, "rather 
than the three Rs and meeting the needs of supervisors." 

At the same time, the workplace is much more diverse, 
he said; white men going to work from nine to five are 
only 5 percent of the workforce. In the eariy 1980's, "we 
denied the permanence of these changes," Spring said. 
There was a lot of *'paper shuffling," such as mergers and 
leveraged buy-outs, but now businesses realize that the 
changes are here to stay. '*We are still dealing with the 
fall-out from deregulation in the 1970's." 

**Have we given workers the education and skills for 
quality?" he asked. It doesn't come from machines. If you 
add the demands of cultural diversity to the deamnds for 
quality, he said, the opportunities and challenges for dis- 
pute resolution multiply. 

The adversary roles that labor and management prac- 
ticed for 60 years are hard to change, he continued. New, 



management relations, or on dispute resolution. "There an? 
'some stirrings in Washington to look ai non-pertbmiing 
organizations." and ADR gives labor and management a 
tool to decide together "where they are going, and how to 
set there." 



ADR Awards 

The organization also gave out two awards for con- 
tribution to dispute resolution. The Abner award went to 
the California Foundation For Improvement of Employer- 
Employee Relations, in recognition of its work in the 
education sector, and a special award was given to Philip 
Harier, in recognition of his contribution to the develop- 
ment of dispute resolution. 

The SPIDR board also approved an annual Mary Parker 
Follett award, to pay tribute to an individual or group 
tackling a contemporary problem in dispute resolution 
"with passion and a willingness to take risks." in an 
innovative and experimental manner. 
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PRACTICE AND PERSPECTIVE 



Negotiated Rulemaking 

REG-NEG ON KILLER SHEEP DISEASE 
(ILLUSTRATES BENEFITS OF PROCESS 

The facilitator of a regulatory negotiation that suc- 
ceeded in proposing a rule on controlling scrapie — a fatal, 
poorly understood, and untreatable disease of sheep and 
goats — called the experience a "textbook" example of the 
process. Howard Bellman, a mediator from Madison, 
Wis., who has served as facilitator for a number of nego- 
tiated rulemakings, said that although the problems cre- 
ated by this mysterious disease are unfamiliar to most 
urban Americans, this was the case "most wonhy" of 
inclusion in a textbook because i( had so many of the 
elcmcnis thai typically occur in regulatory negotiation. 

The reg-neg was convened by the Animal and Plant 
Ins[>ccii()n Service (APHIS) of (he U.S. Depanment of 
Aizricullurc. afier years of frusiialion in developing a 
program to control scrapie. The proposed rule was de- 
veloped through negotiations between private, state, and 
federal organizatiotts. and was published for comments 
tfiis summer. APHIS is reviewing the comments and will 
issue a Una! rule when that process is completed, accord- 
ing to spokesman Richard Kelly. (Scrapie Flock Ccrnfi- 
caiion and Animal Iclcniification Procedures, 56 FR 
32S42Jidy 16, 1991) 

Participants in this negotiation had to resolve many of 
the issues that appear in most reg-negs, according to 
Bellman. Some or all of these elements were present in 
earlier negotiated rulemakings facilitated by Bellman, 
such as the Nuclear Regulatory Commission's rule on 



document management relating to the licensing of nuclear 
waste repositories (see generally the Nciiofiaied Rnlemak- 
ing Sourcebook, issued by the Administrative Conference 
of the United States, 1 990, and 2 WAMR 36. 66, and 233.) 
Bellman listed some of the difficulties facing the nego- 
tiating committee, which included representatives of as- 
sociations of sheep breeders and sheep owners. 
veterinarians, state livestock health officials, meai- 
packers, and meat renderers. These typical challenges 
included the governmental and privaie-sccit)r fiscal real- 
ities that affect reg-neg participants; ihc need lo define and 
coordinate federal, slate, and private-sector roles; imper- 
fect scientific information; Ihc addition of imponani par- 
ties during the negotiations; substantial pouer disparities 
between participants; the need for coordination heiwoen 
reg-neg representatives and principals; and the crucial role 
played by a supportive agency. 

Fatal to Sheep and Goats 

Scrapie is a fatal, degenerative disease afleciing the 
central nervous system of sheep and Lioais, according ic 
an APHIS -Fact Sheet" (February 199 1 }. and ii has had a 
significant impact on the U.S. sheep industrv. Scra[)ie i^ 
thought to be transmitted from cvac to offspring. There i^ 
no vaccine or treatment, and there is no live animal test to 
determine whether an animal is infected. Once infection 
occurs, the animal's death is inevitable- 
Some diseases related to scrapie affect other species a> 
well, such as Kuru and Creutzfeld-Jacob in humans, and 
bovine spongiform encephalitis in cattle, uhich recent l> 
broke out in the United Kingdom. 



Copyright C 1991 by The Bureau of National Aflairs, Inc 
0960-0949 ■9l/$0+. 50 



PRACTICE AND PERSPECTIVE 



337 



• 



« 



A cooperative scrapie eradication program by states 
and the federal government was developed in 1952. How- 
ever, these efforts have been unsuccessful, according to 
APHIS. One of the reasons is that, while federal regula- 
tions authorize the slaughter of infected animals and pay- 
ment of an indemnity to their owners, there is no federal 
requirement for destroying sick animals. Some states 
order the destruction of animals suspected of the disease, 
while others do not. 

State and federal authorities continued to be discour- 
aged by the expense of the program and the lack of 
incentives for accurate reporting by flock owners on the 
incidence of the disease. In 1988, APHIS published a 
Federal Register notice calling for comments on whether 
to repeal the regulations for destroying animals and to 
discontinue the program, while considering alternative 
ways to control the disease. Many commenters responded 
by stressing that a successful scrapie control or eradication 
program requires the support of all the different interests 
affected by the disease. 

In July 1989, APHIS retained the Consei^^ation Foun- 
dation to assess the feasibility of using a negotiated rule- 
making to develop a scrapie control program. Bellman, as 
the subcontractor for CF, wrote the convening report, 
concluding that "although there are some very consider- 
able scientific and public policy challenges among the 
issues to be negotiated, the parties are strongly desirous of 
a sound scrapie program and would make every effort to 
negotiate successfully." 



No Controlling Statute 

Unlike other rules developed by negotiation, this one 
did not involve the implementation of a statutory require- 
ment (such as the reformulated gasoline rule discussed in 
2 WAMR 233). APHIS, the federal agency that convened 
the negotiations, was initially proposing to repeal its regu- 
lations. Even when the negotiating group was convened. 
Dr. Lonnic J. King, APHIS Deputy Administrator, .said 
"no one thought on first meeting that this group of differ- 
ent and disparate opinions" could ever result in consensus. 

"Tfic unique thing about this disease is that it affects a 
rL'J:iii\el\' small number of people.*' according to Paul 
Rodgers ot the American Sheep Industry Association. 
"Those aflecied are very concerned, while tho.se who are 
noi atlecied are not concerned at all." For tiiis reason, 
.iLireenient on rules eluded all of the parlies for years. 
"Once we sal down and agreed on the definition, scope, 
;uul interests in solving the problem, wc could proceed 
with fuiding a resolution." 

The basic problem facing the committee was the need 
to come up with a rule that would ensure the gradual 
development of flocks that are scrapie-free without 
destroying all existing sheep, in the absence of a test for 
the disease except for autopsy, according to Bellman. The 
identification of scrapie-free flocks would help control the 
spread of scrapie and would establish the basis for work- 
ing towards the goal of eradicating the disease in the 
L'niled Stales. 



Getting a Grip on Reality 

Much of what a facilitator does in a negotiation. Bell- 
man explained, is to persuade participants to accept facts 
so they can fashion remedies based on "reality". In this 
case, the realities standing in the way of an optimal solu-. 
tion were numerous and intractable: 

• the relationship between governmental regulation 
and science, where the science is extremely incomplete: 

• the needs of a small industry — there are about 1 1 
million sheep in the United States, divided among about 
1 12,000 flocks — threatened with extinction if the disease 
cannot be controlled; 

• the needs of more powerful industries, the meat- 
packers and renderers, who do not want to buy sick 
animals and who constitute important buyers for the 
sheep; 

• the impractical ity of the obvious method of control- 
ling the disease— depopulation, which was used in Aus- 
tralia and New Zealand — because of its huge expense: and 

• the sheep owners, who were not ^'professionals in 
government relations," had to face the fact that their 
industry did not have any real political power, and that the 
federal government was "really running out of money" to 
fund this program, according to Bellman. 

''Out of this grip on reality," Bellman said, the parties 
examined the following problems and **bargained out a 
resolution" to many of them: 

Fiscal Reality. One problem was that in this era of 
general fiscal restraint, the priority level of the scrapie 
program was not very high. This particularly affected the 
program for indemnifying owners whose sheep have to be 
destroyed, but it also affected the administration of inspec- 
tion, identification, and the autopsy elements of a pro- 
posed certification program. 

One of the potential solutions to the problem of scrapie 
thai the negotiating committee had to eliminale from 
consideration was depopulation. This radical solution 
could not even be considered for the United Stales because 
of its cost. Even ihc cost of a federal certification program 
exceeded what Congress would appropriate, the partici- 
pants learned from APHIS. Tlius. if a nationwide program 
would be estahiished. the affected industry would have to 
coniribuie substantially to ii. 

Inadequate Science. In the earl\ commit tee sessions. 
experts presented reviews of current knowledge concerFi- 
ing the disease. Although participants expressed great 
interest in ongoing research and its potential. especiall\ 
regarding a pre-clinical lesi, the absence of concrete 
answers made it necessary to design a program v^ ithoui 
wailing for such a test. The commiilee responded to this 
issue by using the preamble to the proposed rule to call for 
additional research. 

At one point. Bellman warned the participants against 
"pushing scientists to make decisions beyond the limits of 
their current knowledge." He designed the process so as 
to include the scientists in the negotiating committee. 
They were not "parties" who had to join any consensus, 
but they sat ai the table and "forced realism" into the 
discussions about the lack of scientific information con- 
cerning scrapie. When unrealistic proposals were made. 
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ihe scieniisis said *'you are dreaming," and forced the 
parties to develop a system that culled sick animals with- 
out being able to lest them while they were alive. 

State/Federal/Private Sectors, The committee had to 
resolve issues of federal preemption (the federal rule 
would not preempt state rules); numerous and varied state 
officials' authority to quarantine, in contrast to the limited 
authority of a small federal enforcement staff; and the need 
for self-policing by breeder organizations. 

As the discussions proceeded, participants agreed that 
the disease and the industry, by its nature, '^require a 
nationwide program." The committee also agreed that a 
comprehensive coordination document should be de- 
veloped, with uniform control methods and rules. The 
breeders realized that they needed to agree on a plan, in 
view of the political realities. One of these was the unwill- 
ingness of buyers of sheep, such as meat processors and 
renderers, to buy sheep that could not be clearly identified 
as free of scrapie. 

The sheep producers eventually proposed a plan based 
on self-policing of infected flocks. The proposal involved 
voluntary certification of flocks that had been free of 
scrapie for periods of years, in gradual increments, so that 
the flocks that met the highest level could be certifled to 
be safe and scrapie-free. Tliis plan relied on some slate and 
federal participation, but mostly it relied on the economic 
market to reward accurate reponing of infection and to 
punish non-reporting by culling off the flock owner's 
access to interstate sales. 

Adding New Parties. At one of the committee's early 
meetings, it received requests from the National Renderers 
Association and the American Association of Meal 
Processors to allow their organizations to be included in 
the process. The committee ai first invited these groups 
only to attend meetings but after a full presentation, agreed 
to include them as panics to the negotiations. 

These additional groups represented customers of the 
producers and played an iniporlani role in the negotiations, 
according to Bellman. They were more powerl'ul — politi- 
cally and economically — than the producers, but this im- 
balance ill power could not be ignored if the proptrsed rule 
were to reflect the realities of the industry. 

Reconciling Political Imbalance. The sheep owners 
were very efl'eciive in protecting their interest, although 
ihey were not as politically sophisticated or powerful as 
some of the other groups. *The process gave llicm a 
lt)runi," Bellman said. In exchange for the sheep indus- 
try's willingness to participate in the certification pro- 
gram, the renderers and meatpackers agreed not to boycott 
their products. The more powerful groups also agreed to 
lobby for funding for the program. 

Coordination between Representatives and Principals. 

Reg-neg participants who are unfamiliar with the process 
often have to learn the limits of their own authority to bind 
their principals. Bellman said. For example, in these nego- 
tiations, the association of veterinarians (the American 
Association of Small Ruminant Practitioners) could not 
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bind their members in 50 slates. The process had to be 
structured so as to allow opportunities for consultation 
between meetings on all important issues. ^^ 

Role of Supportive Agency. In regulatory negotia- 
tions. Bellman said the role of the convening agency is 
crucial in getting to a proposed rule. Here, the attitude of 
APHIS was "outstanding," he said. Agency employees did 
"what many people do not expect from federal em- 
ployees": work long hours to produce technically and 
scientifically excellent drafts of a proposed rule. 

Role of the Political Climate. The participants real- 
ized that a permanent, highly visible form of identification 
would be needed for interstate movement of sheep that are 
of high risk to perpetuate the disease, except for animals 
less than a year old moving in slaughter channels (who do 
not risk communicating the disease). The markings had to 
lake into account the views of animal rights activists, who 
would protest inhumane practices. Bellman said. 

Least Expensive Solution 9 

The system proposed by the committee would cull sick 
animals by certifying that generations of sheep had passed 
in a particular flock without incidence of the disease. 
Bellman said. This certification is worth its cost, he noted, 
because the "seal of approval" increa.ses the market value 
of the flock. 

In Januar)' 1991, the negotiating committee proposed 
a core program for scrapie ihal included a voluntary 
scrapie flock certiflcaiion program; a one-time depopula- 
tion with indemnification for infected and source flocks; 
and regulations to establish the types of identification 
needed for interstate movement of sheep. The commiiiee 
also developed a scrapie control program outside ihe 
.scope of the regulations. One of its components is to lobby 
for increased funding for the program. 

Reactions to the process by its participants has been ^k 
very positive. Dr. King of APHIS called the reg-neg *'ver>' 
productive" and "quite an improvement over the tradi- 
tional process. ... There was a strong incentive to reach 
consensus." No one warned the onus of bkx'king a solu- 
tion, while everyone knew thai a solution was needed, he 
stated. "The negotiations also created a new understanding 
between the parties and a uillingness to give antl take." 
Dr. King u'as very impressed by Bellman's experience and 
skill, and hopes that other rules arc negotiated. 

Paul Rodgers of die American Sheep lndusir\' Ass(x:iaiioii 
added that "had we not used this process, which v^a^ very 
dilTereni from any that we were familiar with, we might 
not have come up with any rule at all." 

APHIS asked all of the participants to answer a sur\'ey 
on how they felt about the reg-neg process. The attendees 
answered such questions as whether the meetings were the 
right length and frequency, whether they learned useful ^ 
things about the development of Federal rules, and they ^p 
had positive reactions to the process as well as the out- 
come. For more information about the sur\'ey or the regu- 
lation, call Richard Kelly. USDA. at {301 ) 436-5455. 
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NEW DEVELOPMENTS 



Public Disputes 

Mediation Prevents $100 Million Loss 
Of Public Housing Funds for Newark 

Federal judge announcing mediated settlement between 
low income housing coalition and local and federal 
housing authorities says that if parties had not 
reached agreement, programs and funding for public 
housing would have been "lost" to beneficiaries. 

An Aug. 17 mediated agreement resolved a legal chal- 
lenge to the scheduled demolition of public housing 
units in Newark, NJ., and prevented the city's loss of 
approximately $100 million in federal housing funds. In 
announcing the agreement between a coalition for low- 
income housing, a local housing authority, and the U.S. 
Department of Housing and Urban Development, 
Judge Dickinson R. Debevoise, of the U.S. District 
Court for the District of New Jersey, said that without 
the mediated settlement, "many of the programs con- 
templated by the the agreement, and the approximately 
$100,000,000 of [HUD] funding previously approved 
for replacement housing would have been lost." The 
agreement provides for the gradual, one-for-one replace- 
ment of 1;506 public housing units in the city, renova- 
tion and repair of other units, study of long-term hous- 
ing rehabilitation needs, and priority funding by HUD 
for these programs. Newark Coalition For Low Income 
Housing V. Newark Redevelopment and Housing Au- 
thority, DC NJ, No. 89-1303. 



t 



The Federal Suit 

The dispute arose from HUD's approval of an applica- 
tion by the Newark Redevelopment and Housing Au- 
thority (NHA) for demolition of an entire public hous- 
ing project known as Columbus Homes and of three 
buildings at a project known as Kretchmcr Homes. The 
Newark Coalition for Low Income Housing, represent- 
ed by national advocacy groups such as the NAACP 
Legal Defense Fund and the Puerto Rican Legal De- 
fense and Education Fund, and by Legal Services attor- 
neys, sued in U.S. district court to challenge the demo- 
litions. They claimed that HUD and NHA's actions 
violated applicable statutes, regulations, and constitu- 
tional provisions. 

Judge Debevoise realized that the litigation created a 
**no-win situation," according to Eric R, Max, director 
of the New Jersey Center for Public Dispute Resolu- 



tion, who mediated the dispute. "No matter which side 
prevailed in the court case, the money would not have 
gone to Newark," he explained. The challenge was to 
technical aspects of the demolition plan, and by the 
time litigation could resolve those issues, funds set 
aside for rehabilitation of the units would have lapsed. 

The judge therefore suggested mediation to the parties, 
who agreed. They also agreed to the appointment of 
the New Jersey Center for Public Dispute Resolution 
to mediate. 



The Mediation Order 

The judge's order to appoint the mediator stated that 
the lawsuit "involves complex matters of great public 
significance," and that it appeared to the court that 
mediation "would further the interests of the parties 
and of the public." Judge Debevoise directed the par- 
ties "to participate in the mediation process in good 
faith and with a sense of urgency." 

The order permitted the mediator to keep the judge in- 
formed about the progress of the talks without violating 
their confidentiality. It provided that "the mediator 
may discuss with the court the status of the mediation 
process . . . but the mediator shall not, without the 
prior consent of all parties, disclose to the court the 
substance of any matters which are disclosed to him by 
any of the parties." The order also allowed the media- 
tor to apply for termination of his appointment if he 
concluded that he could no longer help the parlies. 

Max said that the judge, the mediator, and the parties 
held weekly meetings to discuss the progress of the me- 
diation. "The judge's support of the mediation process 
was key to its success," he said. 



The Agreement 

According to the slatcmeni by Judge Debevoise endors- 
ing the agreement, its provisions should guarantee one- 
for-one replacement of the 1,506 Columbus Homes 
units scheduled for demolition. In 1989 and future 
years, HUD will provide priority funding for the re- 
placement units, amounting to approximately $100 mil- 
lion. The agreement provides for demolition of the 
homes in stages, with specified conditions to be met ai 
each stage before buildings are demolished. 

HUD also agreed to provide $1.8 million to enable 
NHA to renovate vacant units in all projects through- 
out the city of Newark. In addition, HUD agreed to 
make $600,000 available for urgently needed repairs at 
Kretchmer Homes, the other public housing project 
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slated for partial demolition. The three vacant build- 
ings at Kretchmer Homes will not be demolished prior 
to expiration of one year or the cx)mpletion of repair 
and occupancy of the city-wide l»632 vacant units, 
whichever occurs later. 

Finally, HUD agreed to provide a $500,000 grant to 
enable NHA to study the long-term viability and feasi- 
bility of rehabilitating all of NHA's public housing 
projects other than those scheduled for demolition, and 
NHA agreed to prepare a comprehensive moderniza- 
tion and rehabilitation plan based on the study. 

The settlement agreement resulting from the mediation 
is subject to final court approval; a hearing is scheduled 
for Sept. 14. 



Maximizing Public Housing 

Mediation in this case creatively addressed issues that 
were beyond the reach of the court, according to medi- 
ator Max. For example, he said, one of the plaintiffs' 
concerns was that public housing units would be demol- 
ished without replacement. Scheduling the demolition 
in three stages and tying each stage to the construction 
or repair of other units effectively addressed this con- 
cern, he said. 

Max described his role as mediator as assisting the par- 
ties to reach a "mutually acceptable resolution to the 
dispute'' and to "maximize the amount of good quality 
public housing in Newark." He said that the mediation 
succeeded in both respects in four and a half 
months. 



B3r As300iations 

ABA'S 1989 Annual Meeting Marks 
Organization's Acceptance of ADR 

1989 annual meeting of American Bar Association 
passes pro- ADR resolution and exposes attending law- 
yers to use of ADR in variety of contexts. 

HONOLULU— (By a BNA Staff Ediior)— The 1989 
annual meeting of the American Bar Association held 
in Honolulu Aug. 3-10 gave a prominent position to 
ADR by its focus on "Resolving Disputes in Pacific 
Ways." Thirty ADR-reiated sessions were sponsored by 
various ABA entities; about half of them enjoyed spe- 
cial "presidential showcase" status. Discussions at these 
sessions, as well as the passage by the ABA House of 
Delegates Aug. 9 of a resolution declaring organization- 
al support for continued use of and experimentation 
with ADR techniques showed willingness by the legal 
profession to accept ADR techniques as "necessary and 
welcome components of the justice system." 



Pro-ADR Resolution 

The ABA Standing Committee on Dispute Resolution, 
which coordinated the ADR seminars at the confer- 
ence, sponsored the ADR recommendation, which was 
passed without opposition by House of Delegates. The 
text of the recommendation is as follows: 

"Resolved, That the American Bar Association sup- 
ports continued use of and experimentation with *alter- 
native' dispute resolution techniques, both before and 
after suit is filed, as necessary and welcome compo- 
nents of the justice system in the United States. These 
dispute resolution techniques include early neutral eval- 
uation, mediation, arbitration, summary jury trials, and 
minitrials. All ^alternative' dispute resolution tech- 
niques should assure that every disputant's constitution- 
al and other legal rights and remedies are protected." 

The report underlying the resolution, submitted by the 
chair of the committee, Frank E.A. Sander, questions 
whether the "A" in ADR is appropriate, since settle- 
ment is the norm in civil cases, and maybe "adjudica- 
tion" is the alternative in dispute resolution. The re- 
port, based on research by consultant Janice A. Roehl, 
reviews the status of ADR in the U.S. and concludes 
that "it is vital that the ABA go on record to continue 
to provide the leadership role in promoting ADR as 
well as safeguarding . . . Constitutional rights and rem- 
edies." The report is available from the committee at 
1800 M St. N.W., Suite 200-S, Washington D.C. 
20036, 202-331-2258. 



ADR Is Not A Passing Fad 

Two U.S. Supreme Court justices, the Chief Justice of 
Hawaii, and the president of the ABA participated in 
the Aug. 5 program on "Resolving Disputes in Pacific 
Ways." 

ABA president Robert D. Raven introduced Supreme 
Court Justice Byron R. While, who reviewed the grow- 
ing caseload of federal courts and stated that "burgeon- 
ing demands make it clear that courts must resort to 
ADR" to fulfill the goal of the Federal Rules of Civil 
Procedure with respect to the "speedy, inexpensive de- 
termination of every action." White slated that Fcd.R. 
Civ. P. 16 and 83 regulate the practice of ADR in the 
federal courts. 

Justice White cited the summary jury trial, pioneered 
by Judge Thomas D. Lambros of the U.S. District 
Court of the Northern District of Ohio, as one form of 
ADR that has been "successfully employed in the fed- 
eral system," and noted that about 65 federal judges 
hold SJTs. Although there are "some questions con- 
cerning the authority of judges to order parties into 
SJTs," the Justice said, the device continues to be used 
"with promising results," especially in large, multiparty 
trials. 
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under $2,500 — which did not involve oral hearings — 
averaged eight months, while larger claims look longer. 

During the review period, customers received monetary 
awards in more than two-thirds of the cases decided, 
and the majority of those customers recovered at least 
half the amount claimed — whether or not Ihey were 
represented by a lawyer. While the division found that 
claimants fared slightly better before NFA-member 
panels than mixed panels, the type of panel did not ap- 
pear to affect significantly the incidence of awards to 
customers. 



Exchange Arbitration Programs 

The division's review of exchange arbitration programs 
targeted the period from Jan. 1, 1987 to Dec. 31, 1988. 
According to the report, the programs administered by 
the exchanges for the resolution of futures customers' 
disputes with exchange members are relatively small. 
During the review period, a total of 107 customer-ver- 
sus-member claims were filed with exchanges and 48 
claims were decided by volunteer arbitrators. In 75 per- 
cent of those cases, the customer-claimant proceeded 
without representation by a lawyer, in contrast, during 
the same period, exchanges conducted approximately 
200 hearings on disputes between members. 

Exchange staff performed their arbitration duties ade- 
quately, the division found. Exchange procedures are 
informal — consistent with the nature of arbitration as 
an alternative to litigation. In this regard, the division 
recommends that exchanges put more of their arbitra- 
tion procedures in writing and provide additional infor- 
mation to the parties to ensure that the parties are bet- 
ter informed- of their rights and obligations and know 
what to expect during the process. 



Arbitrator Panels 

As required by CFTC regulations, most exchange rules 
give customers the choice of a panel composed entirely 
of exchange members and their employees (member 
panel) or a panel composed primarily of individuals 
who arc neither exchange members nor associated with 
members (mixed panel). 

The exchanges often use private attorneys who practice 
commodities law as the non-members on mixed panels. 
Exchanges do not have guidelines for determining 
whether professionals who work for industry entities 
may be perceived as associated with the futures indus- 
try and thus may need to be classified as member arbi- 
trators, the division observed. Accordingly, the division 
recommends that each exchange develop such criteria. 

The division also recommends that exchange rules need 
to be clarified to ensure that an arbitrator discloses an 
actual or apparent conflict of interest upon appoint- 
ment or as soon as the conflict becomes known. Fur- 
ther, since the identity, background, and other informa- 
tion disclosed by selected panelists is not routinely 



given by the exchanges to the parlies, the division rec- 
ommends that the exchanges revise their procedures to 
forward such information to the parties as early as 
possible. 



Exchange Accessibility 

The division found that the exchanges' arbitration fo- 
rums generally are accessible to customers. Filing fees 
are set at levels within the range of those required by 
similar arbitration forums. In this regard, the division 
observed that the Chicago Mercantile Exchange has no 
filing fee and other exchanges have fees ranging from 
$15 to $1,150. The specific fee is based on either the 
size of the claim or the size of the panel. 

To lessen inconvenience to out-of-town parties and wit- 
nesses, a few exchanges permit such persons to partici- 
pate in arbitration hearings via telephone. As author- 
ized under CFTC regulations, many exchanges permit 
arbitrators to review a dispute on written submissions 
without an oral hearing (usually when the claim is for 
less than $2,500). The division found that 20 percent of 
the cases decided during the target period used small- 
claim procedures. 

According to the report, arbitrators rendered decisions 
promptly after hearing disputes. Depending on the ex- 
change and on the complexity of the case, cases took 
between three months to one year to conclude. Al- 
though results varied among the exchanges, customers 
overall were awarded at least part of their claim in half 
the cases decided. Nearly one-third of the customers re- 
ceiving awards recovered the full amount sought. [^ 



Farmer-Lender Mediation 

FmHA Tells Congress Loan Mediation 
In State Programs Is Cost Effective 

U.S. Department of Ai^ricultitrc reports to Con^^ress 
that S3 million in matchini^ {grants to states for Jarm- 
er-lender mediation pros^rams has been eosi-etjective 
anil that federal \iovernfiietu will likelv receive net 
benefits rani;ini^ fron] 56 t<t SM milli<ni: L'SDA also 
reeommends extending, mediation to other federal 
creditors of farmers, such as Small Business Adnunis- 
tration and Internal Revenue Service. 

The U.S. Department of Agriculture reported to Con- 
gress Dec. I on its fiscal year 1989 experience with 
state agricultural loan mediation programs and con- 
cluded that the programs, which received $3 million in 
federal matching grants, were effective and resulted in 
savings to participants, including federal farm credit 
agencies. Projections based on preliminary results of a 
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study of the programs show that recoveries in mediated 
cases may result in net savings to the government rang- 
ing from $6,600,000 to $14,760,000. 

US DA has recommended that Congress should consid- 
er requiring participation in farm credit mediation by 
other federal creditors, including the Internal Revenue 
Service and U.S. Attorney's offices. Many of the loans 
involved federal credit agencies other than FmHA, 
such as the Small Business Administration, or the Fed- 
eral Deposit Insurance Corporation; moreover, the re- 
port states, tax consequences of settlements often de- 
feated the purposes of settling parties and prevented 
development of a feasible plan to avoid the borrower's 
bankruptcy. 

The report was submitted in accordance with the Agri- 
cultural Credit Act of 1987, PL 100-233, enacted Jan. 
6, 1988, which authorized USDA to help states develop 
agricultural loan mediation programs and to participate 
in mediations through federal farm credit agencies such 
as Farmers Home Loan Administration (FmHA). Un- 
der the act, FmHA provided matching grants totaling 
$3 million to 16 state mediation programs (see 3 
ADRR 8). 



• 



Accomplishments 

The repwrl reviews the effectiveness of state agricultur- 
al loan mediation programs receiving federal matching 
funds. The 16 states with such grants had 39,1 10 delin- 
quent farmer program borrowers, or about 48.3 percent 
of the 80,922 FmHA loans which were delinquent as of 
September 1988. FmHA state directors report that 
USDA-cerlified programs are "effective and well run." 

Slate mediation directors indicate that requests for me- 
diation come from both borrowers and creditors. In one 
stale, requests are running about 50/50 from each. In 
most slates, creditors are willing to participate, but are 
not requesting mediation. 

Mutual agreements are reached in **the vast majority'' 
of ihc cases, according to state directors; one reason is 
thai mediation often renews communications between 
parties who have not talked to each other for years. 

Mediation provides a faster, cheaper, more agreeable 
route to resolution, the directors report; it results in ne- 
gotiated agreements thai reduce the need for litigation, 
cither in the form of foreclosure or bankruptcy. Al- 
though attorneys can be present at mediations, they are 
not necessary, and bankruptcy fees are also avoided. 
Most parlies appear satisfied with the process. 

Mediation also benefits borrowers personally, according 
to the report. Farm families are not immune to stress, 
depression, spouse and family abuse, mental break- 
down, and suicide, the directors say: mediation pro- 
grams provide a positive atmosphere to discover op- 
lions. Slate mediation programs have made participants 
aware of other resources available to them, such as 
transition to another vocation, rural education grants, 
and financial aid. 



Recommendations 

Education, strong legislative support, and increased fed- 
eral and commercial lender involvement in the media- 
tion process are the primary needs for improving deliv- 
ery of mediation services to agricultural producers, 
according to the USDA report to Congress. Specifical- 
ly, the report also recommends that Congress consider 
extending the mediation provisions of the act to include 
all federal creditors, "even the Internal Revenue Ser- 
vice and the U.S. Attorneys offices." Now, only USDA 
and the Farm Credit System are required to restruc- 
ture loans and participate in mediation. A significant 
portion of distressed loans also involve debts to the 
Small Business Administration and the Federal Deposit 
Insurance Corporation, the report notes. 



Savings 

The benefits of farm loan mediation are "largely intan- 
gible," according to the state mediation directors. The 
hope is that, as a result of mediation, farm debt will be 
restructured and a positive cash flow will allow borrow- 
ers to remain on the farm and contribute to their rural 
communities. Each agricultural business that is lost to 
a small town creates a ripple effect of diminished 
resources. 

Cost savings from mediation have benefited the taxpay- 
er, and public and private creditors. There are also sav- 
ings to FmHA and other creditors when delinquent 
loans are resolved, according to the report. Delinquent 
loans call for administrative time and a large number 
of such delinquencies put a greater strain on lenders. 



Texas Study 

The only extensive cost-benefit study of farm loan pro- 
grams is currently being conducted by the Department 
of Agricultural Economics al Texas Tech University. 
Although it is still in the data collection stage, USDA 
relied on preliminary data available to project net sav- 
ings for such programs. 

Texas Tech reviewed a total of 227 cases mediated in 
the Texas program, and studied 79 in which borrowers 
and creditors had reached voluntary agreements at the 
time of the study. This number included 29 FmHA 
cases where loans where restructured. The agency esti- 
mates that the difference between the value of the res- 
tructured loans and the net recovery value of the collat- 
eral in 29 cases was $1,758,025, or $60,622 per case. 

The Texas program reports settling 81 percent of all 
cases closed and restructuring 45 percent of all cases 
settled. Based on that history, the difference between 
the value of the restructured loans and net recovery 
value in the 227 cases reviewed is projected at 
$3,273,588 (with $60,622 gained for each case restruc- 
tured). 
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Still operating on the same assumptions, the gross sav- 
ings to the state from farm mediation program could 
be over $5 million, or about $22,000 per borrower. 
However, the study states, it is unlikely that perform- 
ance will be as favorable in the cases which have not 
yet completed mediation. The study concludes that it is 
only possible to project that gross savings will be great- 
er than $1.7 million and under $5 million. 



Net Savings 

To estimate net savings to federal, state, and local gov- 
ernments, the Texas study deducts the costs of media- 
tion services from the gross savings. The study esti- 
mates net savings at completion of the case-load 
reviewed as between $1 million and $4 million. Benefit- 
cost ratios are projected at more than $3.20 and less 
than $5.92 for each dollar spent for mediation services 
in Texas. 

Based on these figures, USDA estimates net savings to 
the government will likely be more than $6,600,000 
and less than $14,760,000; net savings in the 16 states 
participating in agricultural loan mediation programs 
could even be between $18 million and $37 million. 
The agency concludes that the $3 million matching 
grants to states has been cost effective, g] 



(Legislation 

Committee Gets Mixed Testimony On 
Bill to Allow 'Neutral Arbitrators' 



Proposal to allow purchasers of securiiies and other 
consumers to choose neutral arbitrators instead of in- 
dustry panelists sparks debate in Oregon legislature: 
representatives of security industry state that legisla- 
tion is unnecessary and pre-empted by federal law, 
while lawyers for consunters disagree. 

PORTLAND, Ore.— (By a BNA Staff Correspon- 
dcnl) — A joint legislative interim Business Law Sub- 
committee Dec. 1 heard mixed testimony on the need 
for a change in Oregon law to allow consumers in secu- 
rities and other disputes the choice of **neutral arbitra- 
tors." Earlier this year the biennial Oregon Legislature 
considered a bill (SB 925) that would have changed 
Oregon law to allow a consumer in disputes involving 
real or personal property, securities, or services to re- 
quest arbitration by a neutral arbitration body instead 
of through an industry arbitration panel. 

While the bill died in conference committee, the legis- 
lators agreed to pursue the subject an the interim com- 
mittee, and at least one member of the committee said 
that another bill on the matter will be introduced into 
the next session. 



"I want consumers to have a fair and impartial way of 
resolving disputes," said state Sen. Dick Springer (D), 
a committee member, to BNA after the half-day com- 
mittee hearing. 



• 



Security System Defended 

Lawyers representing the securities industry testified 
that the present system is working well now, that there 
is no need to change the system, and that such a 
change would conflict with federal law. Generally, 
states are not adopting such provisions because of the 
federal preemption issue, said Paul DuBow, senior vice 
president and deputy counsel. Dean Witter Reynolds, 
Inc., San Francisco. 

If Oregon passed such a bill it would be preempted by 
federal law and only lead to more litigation, DuBow 
stated. Besides, he said, the system is working well 
now; 'there's no problem." Survey work by the indus- 
try shows that the public is well served by the present 
arbitration system compared to the courts, he said. 
Moreover, the cost of bringing a securities dispute to 
trial averages $75,000, compared to the $25,000 aver- 
age cost of an arbitration, he said. 

DuBow also said it is false to assume all security cus- 
tomers must sign mandatory arbitration agreements. At 
Dean Witter, only those with option or margin ac- 
counts must sign the arbitration agreements, he said. 

Doug Lindsey, a broker with the Portland office of 
Smith Barney Harris Upham & Co., said there is in- 
sufiicieni evidence of a need for change. The present 
procedure is fair and adequate, and a change is not 
needed, he said. 



Change is Needed 

A change in the arbitration law is needed because law- 
yers are seeing a pattern develop where customers in 
securities disputes are dissatisfied with the arbitration 
process and the results, said Henry Kantor, a plaintiff's 
lawyer with the Portland firm of Pozzi Wilson Atchi- 
son O'Leary & Conboy. (Sen. Springer also is a mem- 
ber of the same law firm.) The problem of arbitration 
industry panels is growing in a number of areas of con- 
sumer disputes, Kantor told BNA after the hearing. 

Kantor stated that the federal preemption issue is not a 
bar to the state taking action. The state's action would 
be to improve the arbitration procedure, he said. 
*'WcVe not challenging the rule of enforceability of ar- 
bitration provisions, only how arbitration is conducted," 
he stated. Federal case law does not preclude the states 
from taking action on procedural issues, he said. 

Laurie Skillman, administrator of the securities section 
of the Oregon Department of Insurance and Finance, 
agreed with Kantor on the pre-emption issue. "I'm not 
convinced the state legislature can't do anything," she 
said. She thought the committee could consider proce- 
dural rather than substantive changes. g] 
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§ 305.82-4 Procedures for Negotiating Proposed Regulations (Recommendation No. 82-4). 



The complexity of government regulation 
has increased greatly compared to that 
which existed when the Administrative Pro- 
cedure Act was enacted, and this complexity 
has been accompanied by a formalization of 
the rulemaking process beyond the brief. 
expedRious notice and comment procedures 
envisioned by section 553 of the APA. Proce- 
dures in addition to notice and comment 
may. in some instances, provide important 
safeguards against arbitrary or capricious 
decisions by agencies and help ensure that 
agencies develop sound factual bases for the 
exercise of the discretion entrusted them by 
Congress, but the increased formalization of 
the rulemaking process has also had adverse 
consequences. The participants, including 
the agency, tend to develop adversarial rela- 
tHonshlps with each other causing them to 
take extreme positions, to withhold infor- 
mation from one another, and to attack the 
legitimacy of opposing positions. Because of 
the adversarial relationships, participants 
often do not focus on creative solutions to 
problems, ranking of the issues involved in a 
rulemaking, or the important details in- 
volved in a rule. Extensive factual records 
are often developed beyond what is neces- 
sary. Long periods of delay result, and par- 
ticipation in rulemaking proceedings can 
become needlessly expensive. Moreover, 
many participants perceive their roles in the 
rulemaking proceeding more as positioning 
themselves for the subsequent Judicial 
review than as contributing to a solution on 
the merits at the administrative level. Final- 
ly, many participants remain dissatisfied 
with the policy Judgments made at the out- 
come of rulemaking proceedings. 

Participants in rulemaking rarely meet as 
a group with each other and with the 
agency to communicate their respective 
views so that each can react directly to the 
concerns and positions of the others in an 
effort to resolve conflicts. Experience indi- 
cates that if the parties in interest were to 
work together to negotiate the text of a pro- 
posed rule, they might be able in some cir- 
cumstances to identify the major issues, 
gauge their importance to the respective 
parties, identify the information and data 
necessary to resolve the issues, and develop 
a rule that is acceptable to the respective in- 
terests, all within the contours of the sub- 
stantive statute. For example, highly tech- 
nical standards are negotiated that have ex- 



tensive health, safety, and economic effects; 
lawsuits challenging rules are regularly set- 
tled by agreement on a negotiated rule- 
public law litigation involves sensitive nego- 
tiation over rule-like issues; and many envi- 
ronmental disputes and policies have been 
successfully negotiated. These experiences 
can be drawn upon in certain rulemaking 
contexts to provide procedures by which af- 
fected interests and the agency might par- 
ticipate directly in the development of the 
text of a proposed rule through negotiation 
and mediation. 

The Federal Advisory Committee Act 
(FACA) has. however, dampened adminis- 
trative enthusiasm for attempts to build on 
experience with successful negotiations. 
Without proposing a general revision of 
FACA. the Administrative Conference urges 
that Congress amend the Act to facilitate 
the use of the negotiating procedures con- 
templated in this recommendation. 

The suggested procedures provide a mech- 
anism by which the benefits of negotiation 
could be achieved while providing appropri- 
ate safeguards to ensure that affected inter- 
ests have the opportunity to participate, 
that the resulting rule is within the discre- 
tion delegated by Congress, and that it is 
not arbitrary or capricious. The premise of 
the recommendation is that provision of op- 
portunities and incentives to resolve issues 
during rulemaking, through negotiations, 
will result in an improved process and better 
rules. Such rules would likely be more ac- 
cepUble to affected interests because of 
their participation in the negotiations. The 
purpose of this recommendation is to estab- 
lish a supplemental rulemaking procedure 
that can be used in appropriate circum- 
stances to permit the direct participation of 
affected interests in the development of 
proposed rules. This procedure should be 
viewed as experimental, and should be re- 
viewed after it has been used a reasonable 
number of times. 

Recommendation 

1. Agencies should consider using 
regulatory negotiation, as described in 
this recommendation, as a means of 
drafting for agency consideration the 
text of a proposed regulation. A pro- 
posal to establish a regulatory negoti- 
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ating group could be made either by 
the agency (for example, in an ad- 
vance notice of proposed rulemaking) 
or by the suggestion of any interested 
person. 

2. Congress should facilitate the reg- 
ulatory negotiation process by passing 
legislation explicitly authorizing agen- 
cies to conduct rulemaking proceed- 
ings in the manner described in this 
recommendation. This authority, to 
the extent that it enlarges existing 
agency rulemaking authority, should 
be viewed as an experiment in improv- 
ing rulemaking procedures. According- 
ly, the legislation should contain a 
sunset provision. The legislation 
should provide substantial flexibility 
for agencies to adapt negotiation tech- 
niques to the circumstances of individ- 
ual proceedings, as contemplated in 
this recommendation, free of the re- 
strictions of the Federal Advisory 
Committee Act and any ex parte limi- 
tations. Legislation should provide 
that information tendered to such 
groups, operating in the manner pro- 
posed, should not be considered an 
agency record under the Freedom of 
Information Act. 

3. In legislation authorizing regula- 
tory negotiation. Congress should au- 
thorize agencies to designate a "con- 
venor" to organize the negotiations in 
a particular proceeding. The convenor 
should be an individual, government 
agency, or private organization, neu- 
tral with respect to the regulatory 
policy issues under consideration. If 
the agency chooses an individual who 
is an employee of the agency itself, 
that person should not be associated 
with either the rulemaking or enforce- 
ment staff. The convenor would be re- 
sponsible for (i) advising the agency as 
to whether, in a given proceeding, reg- 
ulatory negotiation is feasible and is 
likely to be conducive to the fairer and 
more efficient conduct of the agency's 
regulatory program, and (ii) determin- 
ing, in consultation with the agency, 
who should participate in the negotia- 
tions. 



4. An agency considering use of regu- 
latory negotiation should select and 
consult with a convenor at the earliest 
practicable time about the feasibility 
of its use. The convenor should con- 
duct a preliminary inquiry to deter- 
mine whether a regulatory negotiating 
group should be empanelled to devel- 
op a proposed rule relating to the par- 
ticular topic. The convenor should 
consider the risks that negotiation 
procedures would increase the likeli- 
hood of a consensus proposal that 
would limit output, raise prices, re- 
strict entry, or otherwise establish or 
support unreasonable restraints on 
competition. Other factors bearing on 
this decision include the following: 

(a) The issues to be raised in the 
proceeding should be mature and ripe 
for decision. Ideally, there should be 
some deadline for issuing the rule, so 
that a decision on a rule is inevitable 
within a relatively fixed time frame. 
The agency may also impose a dead- 
line on the negotiations. 

(b) The resolution of issues should 
not be such as to require participants 
in negotiations to compromise their 
fundamental tenets, since it is unlikely 
that agreement will be reached in such 
circumstances. Rather, issues involv- 
ing such fundamental tenets should 
already have been determined, or not 
be crucial to the resolution of the 

issues involved in writing the proposed 
regulation. 

(c) The interests significantly affect- 
ed should be such that individuals can 
be selected who will adequately repre- 
sent those interests. Since negotiations 
cannot generally be conducted with a 
large number of participants, there 
should be a limited number of inter- 
ests that will be significantly affected 
by the rule and therefore represented 
in the negotiations. A rule of thumb 
might be that negotiations should or- 
dinarily involve no more than 15 par- 
ticipants. 

(d) There should be a number of di- 
verse issues that the participants can 
rank according to their own priorities 
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and on which they might reach agree- 
ment by attempting to optimize the 
return to all the participants. 

(e) No single interest should be able 
to dominate the negotiations. The 
agency's representative in the negotia- 
tions will not be deemed to possess 
this power solely by virtue of the 
agency's ultimate power to promulgate 
the final rule. 

(f ) The participants in the negotia- 
tions should be willing to negotiate in 
good faith to draft a proposed rule. 

(g) The agency should be willing to 
designate an appropriate staff member 
to participate as the agency's repre- 
sentative, but the representative 
should make clear to the other partici- 
pants that he or she cannot bind the 
agency. 

5. If the convenor determines that 
regulatory negotiation would be ap- 
propriate, it would recommend this 
procedure to the agency. If the agency 
and the convenor agree that regula- 
tory negotiation is appropriate* the 
convenor should be responsible for de- 
termining preliminarily the interests 
that will likely be substantially affect- 
ed by a proposed rule, the individuals 
that will represent those interests in 
negotiations, the scope of issues to be 
addressed, and a schedule for complet- 
ing the work. It will be important for 
potential participants to agree among 
themselves as to these matters, and 
their agreement can be facilitated by 
either the convenor or a possible par- 
ticipant conducting a preliminary in- 
quiry among identified interests. Rea- 
sonable efforts should be made to 
secure a balanced group in which no 
interest has more than a third of the 
members and each representative is 
technically qualified to address the 
issues presented, or has access to 
qualified individuals. 

6. The subject matter of the pro- 
posed regulation may be within the ju- 
risdiction of an existing committee of 
a non-governmental standards writing 
organization that has procedures to 
ensure the fair representation of the 
respective interests and a process for 



determining whether the decision ac- 
tually reflects a consensus among 
them. If such a committee exists and 
appears to enjoy the support and con- 
fidence of the affected interests, the 
convenor should consider recommend- 
ing that negotiations be conducted 
under that committee's auspices in- 
stead of establishing an entirely new 
framework for negotiations. In such a 
case, the existing committee could be 
regarded as a regulatory negotiation 
group for purposes of this recommen- 
dation. (Alternatively, the product of 
the committee could be used as the 
basis of a proposed regulation pursu- 
ant to Administrative Conference Rec- 
ommendation 78-4.^) 

7. To ensure that the appropriate in- 
terests have been identified and have 
had the opportunity to be represented 
in the negotiating group, the agency 
should publish in the Federal Regis- 
ter a notice that it is contemplating 
developing a rule by negotiation and 
indicate in the notice the issues in- 
volved and the participants and inter- 
ests already identified. If an additional 
person or interest petitions for mem- 
bership or representation in the nego- 
tiating group, the convenor, in consul- 
tation with the agency, should deter- 
mine (i) whether that interest would 
be substantially affected by the rule, 
(ii) if so, whether it would be repre- 
sented by an individual already in the 
negotiating group, and (iii) whether, 
in any event, the petitioner should be 
added to the negotiating group, or 
whether interests can be consolidated 
and still provide adequate representa- 
tion. 

8. The agency should designate a 
senior official to represent it in the ne- 
gotiations and should identify that of- 
ficial in the Federal Register notice. 

9. It may be that, in particular pro- 
ceedings, certain affected interests will 



=» Federal Agency Interaclion with Private 
Standard-Setting Organizations in Health 
and Safety Regulation. 1978 ACUS Recom- 
mendations and Reports 13. 1 CFR 305.78-4. 
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reqxiire reimbursement for direct ex- 
penses to be able to participate at a 
level that will foster broadly-based, 
successful negotiations. Unlike inter- 
venors. the negotiating group will be 
performing a function normally per- 
formed within the agency, and the 
agency should consider reimbursing 
the direct expenses of such partici- 
pants. The agency should also provide 
financial or other support for the con- 
venor and the negotiating group. Con- 
gress should clarify the authority of 
agencies to provide such financial re- 
sources. 

10. The convenor and the agency 
might consider whether selection of a 
mediator is likely to facilitate the ne- 
gotiation process. Where participants 
lack relevant negotiating experience, a 
mediator may be of significant help in 
making them comfortable with the 
process and in resolving impasses. 

11. The goal of the negotiating 
group should be to arrive at a consen- 
sus on a proposed rule. Consensus in 
this context means that each interest 
represented in the negotiating group 
concurs in the result, unless all mem- 
bers of the group agree at the outset 
on another definition. Following con- 
sensus, the negotiating group should 
prepare a report to the agency con- 
taining its proposed rule and a concise 
general statement of its basis and pur- 
pose. The report should also describe 
the factual material on which the 
group relied in preparing its proposed 
regulation, for inclusion in the agen- 
cy's record of the proceeding. The par- 
ticipants may, of course, be unable to 
reach a consensus on a proposed rule, 
and, in that event, they should identi- 
fy in the report both the areas in 
which they are agreed and the areas 
in which consensus could not be 
achieved. This could serve to narrow 
the issues in dispute, identify informa- 
tion necessary to resolve issues, rank 
priorities, and identify potentially ac- 
ceptable solutions. 

12. The negotiating group shoiQd be 
authorized to close its meeting to the 
public only when necessary to protect 



confidential data or when, in the Judg- 
ment of the participants, the likeli- 
hood of achieving consensus woiQd be 
significantly enhanced. 

13. The agency should publish the 
negotiated text of the proposed rule in 
its notice of proposed rulemaking. If 
the agency does not publish the nego- 
tiated text as a proposed rule, it 
should explain its reasons. The agency 
may wish to propose amendments or 
modifications to the negotiated pro- 
posed rule, but it should do so in such 
a manner that the public at large can 
identify the work of the agency and of 
the negotiating group. 

14. The negotiating group should be 
afforded an opportunity to review any 
conmients that are received in re- 
sponse to the notice of proposed rule- 
making so that the participants can 
determine whether their recommenda- 
tions should be modified. The final re- 
sponsibility for issuing the rule would 
remain with the agency. 

[47 PR 30708, July 15. 1982] 
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§ 305.86-3 Agencies' Use of Alternative Means of Dispute Resolution (Recommendation No. 

86-3). 



Federal agencies now decide hundreds of 
thousands of cases annually— far more than 
do Federal courts. The formality, costs and 
delays incurred in administrative proceed- 
ings have steadily increased, and in some 
cases now approach those of courts. Many 
agencies act pursuant to procedures that 
waste litigants' time and society's resources 
and whose formality can reduce the chances 
for consensual resolution. The recent trend 
tt^ward elaborate procedures has in many 
cases Imposed safeguards whose transaction 
costs, to agencies and the public in general, 
can substantially outweigh their benefits. 

A comprehensive solution to reducing 
these burdens is to identify instances where 
simplification is appropriate. This will re- 
quire a careful review of individual agency 
programs and the disputes they involve. A 
more immediate step is for agencies to 
adopt alternative means of dispute resolu- 
tion, typically referred to as "ADR," or to 
encourage regulated parties to develop their 
own mechanisms to resolve disputes that 
would otherwise be handled by agencies 
themselves. ADR methods have been em- 
ployed with success in the private sector for 
many years, and when used in appropriate 
circumstances, have yielded -decisions that 
are faster, cheaper, more accurate or other- 
wise more acceptable, and less contentious. 
These processes include voluntary arbitra- 
tion, mandatory arbitration, factfinding, 
minitrials, mediation, facilitating, convening 
and negotiation. (A brief lexicon defining 
these terms is included in the Appendix to 
this recommendation.) The same forces that 
make ADR methods attractive to private 
disputants can render them useful in cases 
which a federal agency decides, or to which 
the government is a party. For these meth- 
ods to be effective, however, some aspects of 
current administrative procedure may re- 
quire modification. 

It is premature to prescribe detailed pro- 
cedures for a myriad of government activi- 
ties since the best procedure for a program, 
or even an individual dispute, must grow out 
of its own needs. These recommendations 
therefore seek to promote increased, and 
thoughtful, use of ADR methods. They are 
but a first step, and ideally should be sup- 
plemented with further empirical research, 
consultation with experts and interested 
parties, and more specific Conference pro- 
posals. 



Recommendation 

A, General 

1. Administrative agencies, where 
not inconsistent with statutory au- 
thority, should adopt the alternative 
methods discussed in this recommen- 
dation for resolving a broad range of 
issues. These include many matters 
that arise as a part of formal or infor- 
mal adjudication* in rulemaking, > in is- 
suing or revoking permits, and in set- 
tling disputes, including litigation 
brought by or against the government. 
Until more experience has been devel- 
oped with respect to their use in the 
administrative process, the procedures 
should generally be offered as a volun- 
tary, alternative means to resolve the 
controversy. 

2. Congress and the courts should 
not inhibit agency uses of the ADR 
techniques mentioned herein by re- 
quiring formality where it is inappro- 
priate. 

B. Voluntary Arbitration 

3. Congress should act to permit ex- 
ecutive branch officials to agree to 
binding arbitration to resolve contro- 
versies. This legislation should author- 
ize any executive official who has au- 
thority to settle controversies on 
behalf of the government to agree to 
arbitration, either prior to the time a 
dispute may arise or after a controver- 
sy has matured, subject to whatever 
may be the statutory authority of the 
Comptroller General to determine 
whether payment of public funds is 
warranted by applicable law and avail- 
able appropriations. 

4. Congress should authorize agen- 
cies to adopt arbitration procedures to 
resolve matters that would otherwise 
be decided by the agency pursuant to 



'See ACUS Recommendalioii:; 82-4 and 
85-5. Proct^durei* for Nt^noLiaiinf: Propoiit*d 
Hrgulationi.. • 1 CVH 305 82 4 and 305 H5 -5 
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the Administrative Procedure Act 
("APA") or other formal procedures. 
These procedures should provide 
that— 

(a) All parties to the dispute must 
knowingly consent to use the arbitra- 
tion procedures, either before or after 
a dispute has arisen. 

(b) The parties have some role in the 
selection of arbitrators, whether by 
actual selection, by ranking those on a 
list of qualified arbitrators, or by strik- 
ing individuals from such a list. 

(c) Arbitrators need not be perma- 
nent government employees, but may 
be individuals retained by the parties 
or the government for the purpose of 
arbitrating the matter. 

(d) Agency review of the arbitral 
award be pursuant to the standards 
for vacating awards under the U.S. Ar- 
bitration Act, 9 U.S.C. 10, unless the 
award does not become an agency 
order or the agency does not have any 
right of review. 

(e) The award include a brief, infor- 
mal discussion of its factual and legal 
basis, but neither formal findings of 
fact nor conclusions of law. 

(f) Any judicial review be pursuant 
to the limited scope-of-review provi- 
sions of the U.S. Arbitration Act, 
rather than the broader standards of 
the APA. 

(g) The arbitral award be enforced 
pursuant to the U.S. Arbitration Act, 
but is without precedential effect for 
any purpose. 

5. Factors bearing on agency use of 
arbitration are: 

(a) Arbitration is likely to be appro- 
priate where— 

(1) The benefits that are likely to be 
gained from such a proceeding out- 
weigh the probable delay or costs re- 
quired by a full trial-type hearing. 

(2) The norms which will be used to 
resolve the issues raised have already 
been established by statute, precedent 
or rule, or the parties explicitly desire 
the arbitrator to make a decision 
based on some general standard, such 



as "justice under the circumstances," 
without regard to a prevailing norm. 

(3) Having a decisionmaker with 
technical expertise would facilitate 
the resolution of the matter. 

(4) The parties desire privacy, and 
agency records subject to disclosure 
under the Freedom of Information Act 
are not involved. 

(b) Arbitration is likely to be inap- 
propriate where— 

(DA definitive or authoritative reso- 
lution of the matter is required or de- 
sired for its precedential value. 

(2) Maintaining established norms or 
policies is of special importance. 

(3) The case significantly affects 
persons who are not parties to the pro- 
ctreding. 

(4) A full public record of the pro- 
ceeding is important. 

(5) The case involves significant de- 
cisions as to government policy. 

6. Agency officials, and particularly 
rt.'i^)ona] or otlirr officials directly re- 
sponsible for implementing an arbitra- 
tion or other ADR procedure, should 
make persistent efforts to increase po- 
tential parties* awareness and under- 
standing of these procedures. 

C Mandatory Arbitration 

7. Arbitration is not in all instances 
an adequate substitute for a trial-type 
hearing pursuant to the APA or for 
civil litigation. Hence, Congress should 
consider mandatory arbitration only 
where the advantages of such a pro- 
ceeding are clearly outweighed by the 
need to (a) save the time or transac- 
tion costs involved or (b) have a tech- 
nical expert resolve the issues. 

8. Mandatory arbitration is likely to 
be appropriate only where the matters 
to be resolved— 

(a) Are not intended to have prece- 
dential effect other than the resolu- 
tion of the specific dispute, except 
that the awards may be published or 
indexed as informal guidance; 

(b) May be resolved through refer- 
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ence to an ascertainable norm such as 
statute^ rule or custom; ^ 

(c) Involve disputes between private 
parties; and 

(d) Do not involve the establishment 
or implementation of major new poli- 
cies or precedents. 

9. Where Congress mandates arbitra- 
tion as the exclusive means to resolve 
a dispute, it should provide the same 
procedures as in Paragraph 4, above. 

D. Settlement Techniques 

10. In many situations, agencies al- 
ready have the authority to use tech- 
niques to achieve dispute settlements. 
Agencies should use this authority by 
routinely taking advantage ol opportu- 
nities to: 

(a) Explicitly provide for the use of 
mediation. 

(b) Provide for the use of a settle- 
ment judge or other neutral agency of- 
fical to aid the parties in reaching 
agreement.' These persons might* for 
instance* advise the parties as to the 
likely outcome should they fail to 
reach settlement. 

(c) Implement agreements among 
the parties in Interest, provided that 
some means have been employed to 
identify other interested persons and 
afford them an opportunity to partici- 
pate, 

(d) Provide for the use of mini trials. 

(e) Develop criteria that will help 
guide the negotiation of settlements.^ 



-For example, the Federal Insecticide. 
Fun^icidr anH Rodentirid** Aci. 7 U.S.C. 136 
ri :><•(/.. providtrs for mandatory arbitration 
with respect to the amount of compensation 
one company must pay another and yet pro- 
vides no t;uidance witli respect to the crite- 
ria to be used to make these decisions. The 
pro^^ran^ has ♦•n^endrred considerable con- 
troversy and htl^^aU<)Il 

^See, e.g., the procedure used by the Fed- 
eral Energy Regulatory Commission. 

""See ACUS Recommendation 79-3, 
"Agency Assessment and Mitigation of Civil 
Money Penalties/' 1 CFR 305.79-3. 



11. Agencies should apply the crite- 
ria developed in ACUS Recommenda- 
tions 82-4 and 85-5, pertaining to ne- 
gotiated rulemaking,^ in deciding 
when it may be appropriate to negoti- 
ate, mediate or use similar ADR tech- 
niques to resolve any contested issue 
involving an agency. Settlement proce- 
dures may not be appropriate for deci- 
sions on some matters involving major 
public policy issues or having an 
impact on persons who are not parties, 
unless notice and comment procedures 
are used. 

12. Factors bearing on agency use of 
minitrials as a settlement technique 
are: 

(a) Minitrials are likely to be appro- 
priate where— 

(1) The dispute is at a stage where 
substantial additional litigation costs, 
such as for discovery, are anticipated. 

(2) The matter is worth an amount 
sufficient to justify the senior execu- 
tive time required to complete the 
process. 

(3) The issues involved include 
highly technical mixed questions of 
law and fact. 

(4) The matter involves materials 
that the government or other parties 
believe shouJd not be revealed. 

(b) Minitrials are likely to be inap- 
propriate where— 

(1) Witness credibility Is of critical 
importance. 

(2) The issues may be resolved large- 
ly through reference to an ascertain- 
able norm. 

(3) Major questions of public policy 
are involved. 

13. Proposed agency settlements are 
frequently subjected to multiple layers 
of intra-agency or other review and 
therefore may subsequently be re- 
vised. This vincertainty may discour- 
age other parties from negotiating 
with federal officials. To encourage 

^See also, ACUS Recommendation 84-4. 
"Negotiated Cleanup of Hazardous Waste 
Sites Under CERCLA/' 1 CFR 305.84-4. 
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settlement negotiations, agencies 
should provide means by wliich all ap- 
propriate agency decisionmakers are 
involved In, or regularly apprised of, 
the course of major negotiations; 
agencies should also endeavor to 
streamline intra-agency review of set- 
tlements. These efforts should serve to 
ensure that the concerns of interested 
segments of the agency are reflected 
as early as possible in settlement nego- 
tiations, and to reduce the likehood 
that tentative settlements will be 
upset. 

14. In cases where agencies must bal- 
ance competing public policy interests, 
they should adopt techniques to 
enable officials to assess, in as objec- 
tive a fashion as possible, the merits of 
a proposed settlement. These efforts 
might include establishing a small 
leview panel of senior officials or neu- 
tral advisors, using a minitrial, pub- 
lishing the proposed settlement in the 
Federal Register for comment, secur- 
ing tentative approval of the settle- 
ment by the agency head or other 
senior official, or employing other 
means to ensure the integrity of the 
decision. 

15. Some agency lawyers, adminis- 
trative law judges, and other agency 
decisionmakers should be trained in 
arbitration, negotiation, mediation, 
and similar ADR skills, so they can (a) 
be alert to take advantage of alterna- 
tives or (b) hear and resolve other dis- 
putes involving their own or another 
agency. 

E. Private Sector Dispute Mechanisms 

16. Agencies should review the areas 
that they regulate to determine the 
potential for the establishment and 
use of dispute resolution mechanisms 
by private organizations as an alterna- 
tive to direct agency action. Where 
such use is appropriate, the agency 
should— 

(a) Specify minimal procedures that 
will be acceptable to qualify as an ap- 
proved dispute resolution mechanism. 



(b) Oversee the general operation of 
the process; ordinarily, it should not 
review individual decisions. 

(c) Tailor its requirements to provide 
an organization with incentives to es- 
tablish such a program, such as fore- 
stalling other regulatory action, while 
ensuring that other interested parties 
view the forum as fair and effective. 

Appendix— Lexicon of Alternative Means 
OP Dispute Resolution 

Arbitration, Arbitration is closely akin to 
adjudication in that a neutral third party 
decides the submitted issue after reviewing 
evidence and hearing argument from the 
parties. It may be binding on the parties, 
either through agreement or operation of 
law. or it may be non-blndlng in that the de- 
cision is only advisory. Arbitration may be 
volimtary. where the parties agree to re- 
solve the Issues by means of arbitration, or 
it may be mandatory, where the process Is 
the exclusive means provided. 

Factfinding. A "factfinding" proceeding 
entails the appointment of a person or 
group with technical expertise in the sub- 
ject matter to evaluate the matter present- 
ed and file a report establishing the "facts." 
The factfinder Is not authorized to resolve 
policy Issues. Following the findings, the 
parties may then negotiate a settlement, 
hold further proceedings, or conduct more 
research. 

Minitrial A minitrial is a structured set- 
tlement process in which each side presents 
a highly abbreviated summary of its case 
before senior officials of each party author- 
ized to settle the case. A neutral adviser 
sometimes presides over the proceeding and 
will render an advisory opinion if asked to 
do so. Following the presentations, the offi- 
cials seek to negotiate a settlement. 

Mediation, Mediation involves a neutral 
third party to assist the parties in negotiat- 
ing an agreement. The mediator has no in- 
dependent authority and does not render a 
decision; any decision must be reached by 
the parties themselves. 

Facilitating, Facilitating helps parties 
reach a decision or a satisfactory resolution 
of the matter to be addressed. While often 
used interchangeably wiLli "nicdiator." a fa- 
cilitator generally conducts mcelings and 
coordinates discussions, but doe.s not 
become as involved in the substantive issues 
as does a mediator. 
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Convening. Convening is a technique that 
helps identify issues in controversy and af- 
fected interests. The convenor is generally 
called upon to determine whether direct ne- 
gotiations among the parties would be a 
suitable means of resolving the issues, and if 
so, to bring the parties together for that 
purpose. Convening has proved valuable in 
negotiated rulemaking. 

Negotiation. Negotiation is simply com- 
munication among people or parties in an 
effort to reach an agreement. It is used so 
routinely that it is frequently overlooked as 
a specific means of resolving disputes. In 
the administrative context, it means proce- 
dures and processes for settling matters 
that would otherwise be resolved by more 
formal means. 

[51 FR 25643, July 16, 1986] 
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§ 305.86-8 Acquiring the Services of 'T^eutrals" for Alternative Means of Dispute Resolution 

(Recommendation No. 86-8). 



The Administrative Conference has re- 
peatedly encouraged agencies to take advan- 
tage of mediation, negotiation, minitrials, 
binding arbitration and other alternative 
means of dispute resolution ("ADR").* 
While some agencies have begun to employ 
these methods to reduce transaction costs 
and reach better results, many disputes are 
still being resolved with unnecessary for- 
mality, contentiousness and delay. This 
Recommendation is aimed at helping agen- 
cies begin to explore specific avenues to 
expand their use of ADR services. 

A key figure in the effective working of 
various modes of ADR, including negotiated 
rulemaking, is the "neutral"— a p>erson. usu- 
aUy serving at the will of the parties, who 
generally presides and seeks to help the par- 
ties reach a resolution of their dispute. 
These neutrals, often highly skilled profes- 
sionals with considerable training in tech- 
niques of dispute resolution, can be crucial 
to using ADR methods with success. ^ For 



* In Recommendation 86-3. the Confer- 
ence called on agencies, where not inconsist- 
ent with statutory authority, to adopt alter- 
natives to litigation and trial-type hearings 
such as mediation, minitrials, arbitration 
and other "ADR" methods. Agencies' Use of 
Alternative Means of Dispute Resolution, 1 
CFR 305.86-3. In the rulemaking sphere. 
Recommendations 82-4 and 85-5 have been 
instrumental in promoting agency experi- 
mentation with negotiated rulemaking, 
which involves convening potentially inter- 
ested parties to negotiate the details of a 
proposed rule. Procedures for Negotiating 
Proposed Regulations. 1 CFR §§ 305,82-4 
and .85-5. Sec also. Negotiated Cleanup of 
Hazardous Waste Sites Under CERCLA, 1 
CFR 305.84-4; Resolving Disputes Under 
Federal Grant Programs. 1 CFR 305.82-2; 
and Case Management as a Tool for Improv- 
ing Agency Adjudication. 1 CFR 305.86-7. 

'See the Glossary in the Appendix for 
brief descripLion:i of Lhc roles of nt^uiral.s in 
vanoiKs p^oc<*^•di^^;.s. 



agencies to use ADR effectively, they 
should take steps to develop routines for de- 
ciding when and how these persons can be 
employed, to identify qualified neutrals, and 
to acquire their services. 

The diversity of roles played by neutrals 
and the uncertainty as to certain applicable 
legal requirements present complications 
for agencies considering uses of ADR. Neu- 
trals may be specially trained and accredit- 
ed, or may simply hold themselves out as 
having certain expertise, experience or 
credibility. They may be caUed on to make 
binding decisions, consistent with applicable 
statutory and regulatory requirements, 
when opposing positions cannot be recon- 
ciled, or they may simply render advice to 
the parties. Time may be of the essence in 
acquiring their services, as in many arbitra- 
tions, but in some instances may be a minor 
consideration. Costs of using outside neu- 
trals may range from a few thousand dollars 
(for the services of a mini trial advisor) to 
six figures (for convening and facilitating a 
large-scale negotiated rulemaking). These 
differences render specific advice difficult to 
give in advance. Agencies, Congress, courts, 
and others who employ ADR methods or 
review their use should nonetheless observe 
certain guidelines intended to accomplish 
the following goals: 

■ Supply, Broadening the base of quali- 
fied, acceptable individuals or organizations, 
inside and outside the government, to pro- 
vide ADR services. 

■ Qualifications, Insuring that neutrals 
have adequate skills, technical expertise, ex- 
perience or other competence necessary to 
promote settlement, while avoiding being 
too exclusive in the selection process. 

■ Acquisition. Identifying existing meth- 
ods, or developing new techniques, for expe- 
ditiously acquiring the services of neutrals 
at a reasonable cost and in a manner which 
(a) insures a full and open opportunity to 
compete and (b) enables agencies to select 
the most qualified person to serve as a neu- 
tral, given that the protracted nature of the 
government procurement procesii lii often 
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inconsistent with the goals of ADR and the 
need to avoid delays.^ 

■ Authority. Minimizing any uncertainty 
under the "delegation" doctrine or similar 
theories that may adversely affect the au- 
thority of some neutrals to render a binding 
decision. This consideration, however, 
should not prove troublesome where neu- 
trals merely aid the parties in reaching 
agreement (as in nearly all mediations, min- 
itrials and negotiated rulemakings). 

These proposals are intended to help 
agencies meet the challenge of reaching 
these goals in a time of reduced resources 
and in a milieu in which many affected in- 
terests may oppose change. 

Recommendation 

A, Availability and Qualifications of 
Neutrals 

1, Agencies and reviewing bodies 
should pursue policies that will lead to 
an expanded, diverse supply of avail- 
able neutrals, recognizing that the 
skills required to perform the services 
of a dispute resolution neutral will 
vary greatly depending on the nature 
and complexity of the issues, the ADR 
method employed, and the importance 
of the dispute. Agencies should avoid 
unduly limiting the pool of acceptable 
individuals though the use of overly 
restrictive qualification requirements, 
particularly once agencies have begun 
to make more regular use of ADR 
methods. While skill or experience in 
the process of resolving disputes, such 



^ While there may be situations in which 
agencies can obtain the services of a quali- 
fied outiiide neutral without following 
formal procurement procedures, acquisi- 
tions of neutrals* services are generally gov- 
erned by the Competition in Contracting 
Acl. Pub. L. No. 98-369. Title VII. 98 Stat. 
1175. which mandates full and open compe- 
tition for contracts to supply goods and 
services lo ihe Federal government, and the 
Ft-deral Acquisition Regulations. 48 CFR 
Chapter 1. ParLs 1-53. which sets forth de- 
tailed procedures for conducting competi- 
livr procurrm<*nt.s. 



as that possessed by mediators and ar- 
bitrators, is usually an important crite- 
rion in the selection of neutrals, and 
knowledge of the applicable statutory 
and regulatory schemes may at times 
be important, other specific qualifica- 
tions should be required only when 
necessary for resolution of the dis- 
pute. For example: 

(a) Agencies should not necessarily 
disqualify persons who have media- 
tion, arbitration or Judicial experience 
but no specific experience In the par- 
ticular ADR process being pursued. 

(b) While agencies should be careful 
not to select neutrals who have a per- 
sonal or financial interest in the out- 
come, insisting upon ^'absolute neu- 
trality"— c.sr., no prior affiliation with 
either the agency or the private indus- 
try involved— may unduly restrict the 
pool of available neutrals, particularly 
where the neutral neither renders a 
decision nor gives formal advice as to 
the outcome. 

(c) Agencies should insist upon tech- 
nical expertise in the substantive 
issues underlying the dispute or nego- 
tiated rulemaking only when the tech- 
nical issues are so complex that the 
neutral could not effectively under- 
stand and communicate the parties' 
positions without it. 

2. Agencies should take adavantage 
of opportimities to make use of gov- 
ernment personnel as neutrals in re- 
solving disputes. These persons may 
include agency officials not otherwise 
involved in the dispute or employees 
from other agencies with appropriate 
skills, administrative law judges, mem- 
bers of boards of contract appeals, and 
other responsible officials. The Ad- 
ministrative Conference, Federal Me- 
diation and Conciliation Service 
C'FMCS"), the Department of Justice 
(particularly the Community Rela- 
tions Service ("CRS")) and other in- 
terested agencies should work to en- 
courage imaginative efforts at sharing 
the services of Federal ''neutrals," to 
remove obstacles to such sharing, and 
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to increase parties' confidence in the 
selection process. 

3. Congress should consider provid- 
ing PMCS, CRS and other appropriate 
agencies with funding to train their 
own and other agencies' personnel in 
the particular skills needed to serve in 
minitrials, negotiated rulemakings, 
and other ADR proceedings. 

4. The Administrative Conference, in 
consultation with FMCS, should assist 
other agencies in identifying neutrals 
and acquiring their services and in es- 
tablishing rosters of neutral advisors, 
arbitrators* convenors, facilitators, me- 
diators and other experts on which 
Federal agencies could draw when 
they wished. The rosters should be 
based, insofar as possible, on full dis- 
closure of relevant criteria (education, 
experience, skills, possible bias, and 
the like) rather than on strict require- 
ments of actual ADR experience or 
professional certification. Agencies 
should also consider using rosters of 
private groups ie.g., the American Ar- 
bitration Association). The Confer- 
ence, FMCS or another information 
center should routinely compile data 
identifying disputes or rulemakings in 
which neutrals have participated so 
that agencies and parties in future 
proceedings can be directed to sources 
of information pertinent to their selec- 
tion of neutrals. 

5. Agencies should take advantage of 
opportunities to expose their employ- 
ees to ADR proceedings for training 
purposes, and otherwise encourage 
their employees to acquire ADR skills. 
Employees trained in ADR should be 
listed on the rosters described above, 
and their services made available to 
other agencies. 

B. Acquiring Outside Neutrals' 
Services 

1. In situations where it is necessary 
or desirable to acquire dispute resolu- 
tion services from outside the govern- 
ment, agencies should explore the fol- 
lowing methods: 



(a) When authorized to employ con- 
sultants or experts on a temporary 
basis (e.g., 5 U.S.C. § 3109), agencies 
should consider utilizing that authori- 
zation in furtherance of their ADR or 
negotiated rulemaking endeavors. 

(b) Agencies contemplating ADR or 
negotiated rulemaking projects involv- 
ing private neutrals should, as part of 
their acquisition planning process pur- 
suant to the Federal Acquisition Regu- 
lation ("FAR") Part 7,* periodically 
give notice in the Commerce Business 
Daily and in professional publications 
of their needs and intentions.* so as to 
allow interested organizations and in- 
dividual ADR neutrals to inform the 
agency of their interest and qualifica- 
tions. 

(c) Where speed is important and 
the amount of the contract is expected 
to be less than $25,000, agencies 
should use the streamlined small pur- 
chase procedures of Subpart 13.1 of 
the Federal Acquisition Regulation • 
in acquiring the services of outside 
neutrals, particularly minitrial neutral 
advisors, mediators and arbitrators. 

(d) Agencies that foresee the need to 
hire private neutrals for numerous 
proceedings should consider the use of 



* 48 CFR Pari 7. 

* Agencies are required to give Comynerce 
Bustnesa Daily nolict' for all contract solici- 
tations in which the government's share is 
likely to exceed $10,000. 15 U.S.C. 637(e); 48 
CFR 5.201(a). For procurements between 
$10,000 and $25,000 in which the agency 
reasonably expects to receive at least two 
offers, no such notice is required. Pub. L. 
No. 99-591. October 18. 1986. Title IX. Sec- 
tion 922. 

«48 CFR Subpart 13.1. This Subpart 
allows agencies to make purchases in 
amounts less than $25,000 without following 
all of the formalities prescribed in the FAR 
for ordinary procurements. If Che procure- 
ment is for less than $10,000. the agency 
need not advertise il in advance in the Cotti- 
merer Bu:>incs^ Daily. 48 CFR 5.201(a). 
None of these provisions relieves the agency 
of its mandate to obtain competition. 
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indefinite quantity contracts as vehi- 
cles for identifying and competitively 
acquiring the services of interested 
and qualified neutrals who can then 
be engaged on an expedited basis as 
the need arises. Agencies should, 
where possible, seek contracts with 
more than one supplier. In fashioning 
such indefinite quantity contracts, 
agencies should take care to comply 
with the following: 

(1) Agency contracts should specify 
a minimum quantity, which could be a 
non-nominal dollar amount rather 
than a minimum quantity of services.'' 

(2) Negotiation of individual orders 
under the contract is desirable, but 
should generally adhere to the person- 
nel, statements of work, and cost rates 
or ceilings set forth in the basic indefi- 
nite quantity contract, so as to mini- 
mize "'sole source" issues. 

(e) Agenci«^s should also consider: 

(1) Entering into joint projects for 
acquiring neutrals' services by using 
other agencies* contractual vehicles. 

(2) Using other contracting tech- 
niques, such as basic ordering agree- 
ments and schedule contracts, where 
appropriate to meet their needs for 
neutrals' services. 

(3) Proposing a deviation from the 
FAR or amending their FAR supple- 
ments, where appropriate, 

(f) Agencies should evaluate con- 
tract proposals for ADR neutrals' serv- 
ices on the qualifications of the of- 
feror, but cost alone should not be the 
controlling factor.® 

2. The Civilian Agency Acquisition 
CouncO and Defense Acquisition Reg- 
ulatory Council should be receptive to 
agency or Administrative Conference 
proposals for deviations from,* or 
amendments to, the FAR to adapt pro- 
curement procedures to the unique re- 



"48 CFR 15.605(c). 
^'^S CFR 1.402. 



quirements of ADR processes, consist- 
ent with statutory mandates. 

3. In the absence of appropriate con- 
siderations suggesting a different allo- 
cation of costs, in minitrials and arbi- 
tration the parties customarily should 
share equally in the costs of the neu- 
trals' services. 

Glossary 

Mediator, A mediator is a neutral 
third party who attempts to assist par- 
ties in negotiating the substance of a 
settlement. A mediator has no author- 
ity to make any decisions that are 
binding on either party. 

Convenor/Facilitator, Negotiated 
rulemakings generally proceed in two 
phases, one using a "convenor" and 
the other a "facilitator." In the first 
(convening) phase, a neutral called a 
convenor studies the regulatory issues, 
attempts to identify the potentially af- 
fected interests, and then advises the 
agency concerning the feasibility of 
convening representatives of these in- 
terests to negotiate a proposed rule. If 
the agency decides to go foru^ard with 
negotiating sessions, the convenor as- 
sists in bringing the parlies together. 
In the second (negotiating) phase, a 
neutral called a facilitator manages 
the meetings and roordinat(\s discus- 
sions among the parlies. When the 
parties request, a facilitator may act 
as a mediator, assisting ihe negotia- 
tors to reach consensus on the sub- 
stance of a proposed rule. The roles of 
convenor and facilitator sometimes 
overlap, and often both functions are 
performed by the same person or per- 
sons. Neither a convenor nor a facilita- 
tor has authority to make decisions 
that are binding on the agency or on 
the participating outside parlies. 

Neutral Advisor. A minitrial is a 
structured settlement process in which 
each party to a dispute presents a 
highly abbreviated summary of its 
case before senior officials of each 
party authorized to settle the case. In 
this recommendation, it is presumed 
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that the government is one party to 
the dispute. In some (but not all) mini- 
trials, a neutral advisor participates by 
hearing the presentations of the par- 
ties and, optionally, providing further 
assistance in any subsequent attempt 
to reach a settlement. Typically, a 
neutral advisor is an individual select- 
ed by the parties. Duties of a neutral 
advisor may include presiding at the 
presentation, questioning witnesses, 
mediating settlement negotiations, 
and rendering an advisory opinion to 
the parties. In no event does a neutral 
advisor render a decision that is bind- 
ing on any party to a minitrial. 

Arbitrator. An arbitrator is a neutral 
third party who issues a decision on 
the issues in dispute after receiving 
evidence and hearing argument from 
the parties. Arbitration is a less formal 
alternative to adjudication or litiga- 
tion, and an arbitrator's decision may 
or may not be binding. Arbitration 
may be chosen voluntarily by the par- 
ties, or it may be required by contract 
or statute as the exclusive dispute res- 
olution mechanism. 

[51 FR 46990. Dec. 30. 1986] 
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OFFICE OF 

^^^^^""'^ Encouraging Settlements by Protecting Mediator Confidentiality 

Adopted December 9. 1988 

The resolution of issues through negotiations among the affected parties has long been 
recognized as an essential ingredient of the administrative process.^ Settlements bring to bear 
parties' experience, foster creative solutions, and result in faster decisions requiring fewer resources 
than formal litigation. Most settlements now occur simply though ad hoc negotiations among the 
lawyers for the parties, generally on the eve of hearing. The Administrative Conference has 
recommended that agencies adopt alternative means of dispute resolution ("ADR") to enhance 
negotiations and stimulate the possibility of reaching agreement expeditiously within the confines 
of the agency's authority and policy.^ 

Tliis recommendation seeks to encourage agency use of alternative means of dispute resolution 
by affording appropriate protection to communications between the parties and the neutral in 
settlement negotiations. Tlie Conference, of course, recognizes the principle that decisions 
affecting the public welfare ought to be made in the open and subject to public and judicial 
scrutiny. Nevertheless, since settlements are essential to administrative agencies, a careful balance 
must be struck between the openness required for the legitimacy of many agency agreements and 



^ As the influential Attorney General's Manual on the Admintstrauve Procedure Act explained 
in 1947, 

(ijhe seiilemeni of cases and issues by informaT methods is nothing new m Federal 
administrative procedure. In its Final Report, the Attorney General's Comnntiee on 
Administrative Procedure pointed out . . . that "even where formal proceedmgs arc 
fully available, informal procedures constitute the vast bulk of administrative 
adjudication and are truly the lifeblood o( the administrative process." 

^ The Conference has repeatedly recommended that ai^encies employ ADR. Recomniend:nion 
S6-3 calls on agencies to make greater use oi mediation, taciliianon, ncgoiianon, fmnnruls, anc 
other "ADR" methods to reduce the deljv and contentiousness riiai jcconipanv inan\' :ity*nc\ 
dcciiijons. li.'^.. Ai'/'nrtt'\ (-m- of Alierftati^'r Meons of l)t\puu' RestfiunotK 1 C\\\ : n')5>jf^-v 
A/Wfnomes lor Rc\n(vitr^ iiovcrnnwrn CifOtraci Dtspuics^ J CVt^ § ">()5.vS7-Jl, r^''i.\Jurr\ '."- 
^'r'^fjtiann;^' l'rftp<t\t'd Ri"^uUuuhi\ , \ Cf-K §§ 303.o2-4. ,SS-S "^t'-^'fHiatcJ (.Icininr - "" .'/*: Zii''Ji".i\ 
It'^Wt' Sites Under CERCI.A. I Cl-R § 305 84-4; Resohim: Di\puu'^ under Faieriii «. /V.:/:; i^-n-'mnr 

1 CFR 5 3(j5.m:-: 
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the confidentiality that is critical if sensitive negotiations are to yield agreements. This 
recommendation attempts to strike that balance, without thwarting open decisionmaking. 

Most ADR techniques, including mediation, non-binding arbitration, factfinding and 
minitrials,^ involve a neutral third party who aids the parties in reaching agreement that resolves 
the issues in controversy. A skillful mediator can speed negotiations and increase chances for 
agreement by holding separate confidential meetings with the parties, where each party may give 
the mediator a relatively full and candid account of its own interests (rather than its litigating 
position), discuss what it would be willing to accept, and consider alternative approaches. The 
mediator, armed with this information but avoiding premature disclosure of its details, can then 
help to shape the negotiations in such a way that they will proceed most directly to their goal. The 
mediator may also carry messages between the parties, launch "trial balloons,* and act as an agent 
of reality to reduce the likelihood of miscalculation. This structure can make it safe for the parties 
to talk candidly and to raise sensitive issues and creative ideas. In non-binding arbitration, 
minitrials and factfinding, the neutral may play a different role from that of a mediator, because 
he may issue a tentative decision that is then used as a basis for negotiations, but all of these 
neutrals have the common characteristic of helping the parties negotiate an agreement. 

With all of these neutrals, many of the benefits of ADR can be achieved only if the 
proceedings are held confidential. Confidentiality assures the parties that what is said in the 
discussions will be limited to the negotiations alone so they can be free to be forthcoming. This 
need extends to the neutral's materials, such as notes and reports, which are produced solely to 
assist the neutral in the negotiation process and which others could misconstrue as indicating a bias 
against some party or interest. This is why many mediniors routinely destroy their personnl notes 
and drafts and reiurn all other maicrials to the parties. Moreover, if the neutral were to lesiify in 
a subsequent proceeding as to what went on during tfie negoiiarions, his ncuirnliiy might bo 
destroyed. The ADR process could be jeopardized because one party or another is likely lo t'ccl 
disadvantaged. Also, the parties would jusnl'jjbly led iUl-it conTidenccs might bo rhrc:Jion-;d All 
tins would certainly inhibit Tuturo pai licipaiion in' piirttcs :ir)d iK*uir?Js. 
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Limited protection foir settlement negotiations and work product developed in preparation for 
litigation is provided by Rule 408 of the Federal Rules of Evidence and Rule 26(b)(3) of the 
Federal Rules of Civil Procedure. However, uncertainties as to their application — not to mention 
the effects on confidentiality of the Freedom of Information Act— may raise obstacles to protecting 
communications with ADR neutrals in federal agencies* disputes. As a result, many statutes, rules, 
and guidelines have explicitly provided for some degree of confidentiality of mediation and similar 
materials. 

The Administrative Conference takes the view that maintaining confidentiality of settlement 
discussions is consistent with the principles underlying the FOIA, Rule 408 of the FUE, Rule 
26(b)(3) of the FRCP, and the work product doctrine. To encourage the use of ADR in 
negotiations, the recommendation contains a model rule seeking to protect the communications 
between the neutral and the parties or other participants in the course of the negotiations as well as 
the neutrars own notes and impressions. It does so in recognition that the mediator will virtually 
never have information or evidence that is not shared by at least one other person, excepting of 
course the neutral's own notes, recollections, and judgments. The rule does not address (1) when 
meetings or negotiations should be held in public session, (2) what justification should be prepared 
to support any agreement reached, or (3) what information should be available from a party to the 
negotiations. The rule covers oral communications or actions that are related to a settlement 
proceeding, as well as documents that are created specifically for the negotiations or other, 
previously existing documents that are furnished to the neutral in confidence by a participant in 
the negotiation. The restrictions on the neutral's disclosing information from the negotiation nre 
not categorically absolute, being subject to several narrow exceptions that deal with extraordinary 
cases. Finally, the model rule does not attempt to impose its terms on all parties for all issues; they 
would be free to vary the terms for their particular negotiations. 
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RECOMMENDATION 

L Agencies that use the services of neutrals in settlement proceedings: 

(a) should explicitly indicate that as a matter of policy they will not seek to discover or 
otherwise force disclosure of a neutral's notes, memoranda or recollections or of documents 
provided to the neutral in confidence in the course of settlement negotiations; 

(b) in arranging with an individual or organization to serve as a neutral in settlement 
proceedings, should include a provision in any agreement with the neutral that (i) the agency 
makes no claim to the neutral's notes, memoranda or recollections or to documents provided to the 
neutral in confidence in the course of the settlement negotiations and (ii) that such material is 
outside the scope of the agency's right to any data developed pursuant to the agreement; and 

(c) should adopt a procedural rule, consistent with the model rule contained in the appendix 
below, for all cases where the agency itself is a party to the negotiations or where private parlies 
are negotiating the resolution of an issue in controversy concerning a Statute, regulation, or policy 
administered by the agency. 

2, ' The neutral, including a neutral (as defined in the model rule) who serves as a presiding 
officer,'* should carefully segregate, and identify as settlement documents, all materials received or 
developed during the course of a settlement proceeding, including any retained following lis 
conclusion, so they will be used solely to assist the neutral in working to settle the issues in 
controversy. 

3- Agencies should interpret the FOIA, Rule 408 of the Federal Rules of Evidence, Rule 
26(b)(3) of the Federal Rules of Civil Procedure, and the work product docirine to avoid disclosure 
of settlement communications by neutrals serving in administrative settlement proceedings. 

APPENDIX 

Model Rule 

§ XXX. ! Inuoduciion; flncourajjiri); Sonlrincni; ADK Itxlinitiucs 

^ .V.r. ^^ - . Ri-c.):TiiTi''r^J::!i<)n >;X-:v ;; •■ !■,.-.,■ :.,;,.•.■•■■ ■'..:■■■', : ' };■ • ^. • :• • ■ 
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(a) To facilitate a vigorous enforcement program and expeditious administrative 
decisionmaking, [the agency] encourages the resolution of issues in controversy through negotiations 
among the affected parties. Voluntary settlement processes within [the agency's] statutory 
mandates and existing policies can produce decisions more efficiently than traditional procedures, 
and often yield decisions that arc more effective than those reached without the concurrence of 
persons with firsthand involvement. Settlement agreements thereby enable the agency and the 
parties to accomplish their goals with expenditure of fewer resources. 

(b) In addition to unassisted negotiations among the affected interests, alternative means of 
dispute resolution ("aDR") can aid the parties in reaching agreement in appropriate cases. These 
techniques include facilitation, mediation, minitrials, factfinding, and non-binding arbitration. In 
each, a neutral third party helps the parties reach a voluntary agreement. [The agency] encourages 
the use of these ADR processes as part of its policy favoring settlements. 

(c) The voluntary settlement of issues in controversy through a dispute resolution process 
requires integrity, objectivity, and fairness on the part of the neutral and of the process itself. 
Moreover, the parties must feel free to discuss the dispute with the neutral without fear of being 
disadvantaged by the negotiations. [The agency] takes the position that the public policy favoring 
voluntary resolution of disputes therefore requires that the neutral not reveal, either voluntarily or 
through legal compulsion, information learned in confidence during the negotiations. To encourage 
the parties to negotiate, this rule enunciates an agency policy seeking to protect the confidentiality 
of settlement negotiations involving the neutral. 

§ XXX.2 Definitions 

As used in this rule: 

(a) "Issue in controversy" means a quesiion that is material to a decision involving a statute. 
regulation, or policy adnunisicred by \\\\c ir^oncy) about winch persons who w-ould be subsinntinilv 
alTected or the a:.»oncy driai^rCLV 

(b| "Sciilcmeni proccrdin^" rncan-j ;:,"■. procc'js, '^>ucii as taciiitaiion. mcdiaTion. nnniiri^l. 
ractlindin'^, or nr>n - hin-lin^^ .1; i).;: lit ion. :r;.:: 1, usoJ Jo ro'^ojv.* r.SL^es m conlrovcrs\ rvv a\:reerner.; 
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of the parties in which a neutral serves, whether or not administrative or judicial proceedings have 
been instituted, 

(c) "Neutrar means an individual who with respect to the issues in controversy — 

(1) is not a party; 

(2) does not have any official, financial, or personal conflict of interest unless such interest 
has been fully disclosed in writing and all parties agree that the individual may nevertheless serve 
as a neutral; and 

(3) works to aid the parties in arriving at settlement of the issues in controversy through 
agreement. 

(d) "Settlement communication" means any oral or written communication or conduct made in 
confidence and in connection with a settlement proceeding by any party, neutral, non-party 
participant, or other source of information relevant to the proceeding. 

(e) "Settlement document" means any written material that is — 

(1) prepared for the purpose of, in the course of, or pursuant to a settlement proceeding, 
including memoranda, notes, and work product of the neutral and the parlies, or 

(2) provided to the neutral in confidence for purposes of the settlement proceeding. 

An agreement reached as a result of a settlement proceeding is not a settlement document unless 
the parties agree in writing, and the law allows, that it shall be regarded as such. 

(f) "In confidence" means with the expressed desire of the source ihat the information be kept 
confidential or provided under circumstances that would create the rensonnbie e\[)eciation that ii 
will not be disclosed. 

(g) "i'ariy" nicans a person or entity whose clis()uie is the subject oi' the setlleineiii (uocoedmg. 
including repreGeniatives t)t such a panv. 

ih) "N\>n-pari\ pai iiCipanl" njcans a person vji c:Uir> aIl; i;, :i,;; j ;).;ri\ i<» liic -ijjpuie f'^ui 
V. ho par: :JJpJ^e.^ in ;!ie -etllerueni proceedini'^, sujh :i , \)\ ;^: ..;:i:r.' ; ;^. :- m ::■..: i ;■ >n . .:;i;!i. i^. jVije. 
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§ xxx-3 Applicability of the Rule 

(a) This rule applies to any settlement proceeding whether or not [the agency] is a party if the 
parties communicate with the neutral under circumstances that reasonably imply, that the parties 
expect that the communications will be held confidential. Prior to beginning substantive 
negotiations, the parties may (1) agree that this rule does not apply to their negotiations or (2) 
modify the terms of this rule by agreement in which case that agreement will prevail to the extent 
it is authorized by law or is otherwise consistent with this rule. So that the neutral can decide 
whether he wishes to serve under those conditions, the parties shall so inform the neutral otherwise 
prior to commencing settlement proceedings. If they fail to do so, this rule shall apply. 

(b) The provisions of the rule take effect when — 

(1) a person has been specifically requested or accepted by at least one party to (i) serve as 
the neutral in the settlement proceeding, or (ii) discuss the potential of conducting a settlement 
proceeding, or (iii) contact other potential parties to determine whether it would be appropriate to 
convene a settlement proceeding to resolve the issues in controversy; 

(2) the other parties with whom the neutral has contact knows that he or she is occupying 
the role of a neutral; and 

(3) they communicate with the neutral in that capacity. 

(c) The rule does not address-- 

(1) the extent to which a party may disclose settlement documents and communicaiions 
either voluntarily or in response to discovery or legal process; or, 

(2) the information that is required to support a decision or agreement reached in a 
sciilement proceeding. 

§ XXX. 4 Neutral Impartiality and Confidentiality of Settlement Negotiations 

i:\) A r^cuiral sh:ill not voliinuuilv i)r Mir<;us;h compulsory [^roces-; disclos-.^ or iirsiir-. 
Cunccrmni.i sciii-.-nicni coniinunic:ni.jiib nr soillcnicni documents, unicss-- 
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(1) ail parties to the settlement proceeding and the neutral consent in writing, and if the 
settlement communication or document was provided by a non-party participant, that participant 
also consents in writing; 

(2) the request is for a settlement document that was provided to the neutral in a public 
meeting or is otherwise already in the public domain; 

(3) the settlement document is required by law to be made public, but only if it is not 
available from the person who prepared it or from any other source; 

(4) a court determines that there is a need for such testimony or disclosure. The agency 
takes the position that any such determination should be pursuant to a finding that the need for 
disclosure to — (i) prevent a manifest injustice, (ii) reveal a violation of law, or (iii) protect the 
public health or safety is of sufficient magnitude in the particular case to outweigh the integrity of 
settlement proceedings in general by reducing the confidence of parties in future cases that their 
communications will remain confidential; or 

(5) the settlement document or communication is relevant to the resolution of a dispute 
between the neutral and a party or participant, but only to the extent that the document or 
communication is used for purposes of resolving that dispute and not any issue in controversy in 
the settlement proceeding. 

(b) If a demand, by way of discovery request or other legal process, is made for disclosure by the 

neutral of a settlement document or communication, the neutral shall make reasonable efforts to 

notify the parties and any affected non-party participant so that countermeasures may be taken if 

desired. 

§ XXX.5 Agency Records 

(a) The agency makes no claim of control or ownership over the notes, memoranda, and 
other work product prepared by a neutral or by his or her staff in connection with a settlement 
proceeding. 

(b) The agency takes liic position thai settlemeni <1ocuTnenis and communications are not 
agency records solely on account of their having been recciv(.n1 b\ rhe neutral during a senlemen; 
I)r()ceeding; a document or other material itun is oiiierwisc :u\ j':]cn^\ lecurd remains as such. 
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Pending Research Projects (July 1, 1991) 



The following is a list of pending research projects, arranged according to committee assignment. 
The staff attorney liaison to each committee is noted in parentheses. 



Committee on Adjudication (Nancy Miller) 

(1) Study of FAA/NTSB adjudication procedures . (Professor Henry Perritt, Jr.) The Federal 
Aviation Administration currently seeks sanctions for safety violations by either seeking a license 
revocation or suspension after an adjudication by the National Transportation Safety Board or by 
assessing and adjudicating civil money penalties (below $50,000) in-house (using Department of 
Transportation AUs). Congress in Public Law 101-370 mandated that the Conference study this 
situation and make a reconmiendation as to whether the adjudicative authority should remain with 
DOT, should be transferred to NTSB, or otherwise modified. (Status : Outline submitted; public 
hearing held; draft report due by end of summer.) 

(2) Use of "non-ALJ" adjudicators . (Judge John Frye of NRC, on nonreimbursable detail to ACUS) 
Survey of agency use of hearing officers who are not administrative law judges. (Status : Data has 
been tabulated; draft report is under staff review.) 

(3) The Fair Housing Act enforcement procedures - how are they working ? (Professor Leland B, 
Ware) Under the 1988 legislation, the Department of Housing and Urban Development is charged 
with investigating and adjudicating housing discrimination complaints. Cases can, however, be 
"removed" from the administrative forum to federal district court by defendants. According to press 
reports, a backlog at the complaint stage is developing at HUD. The study will evaluate HUD case- 
handling techniques as well as the adjudication procedures. (Status : Outline under revision; draft 
report due next fall.) 

(4) Rule-11 type sanctions in administrative proceedings . (Professor Carl Tobias) Under the recent 
addition to the Federal Rules of Civil Procedure, sanctions can be assessed against attorneys involved 
in frivolous lawsuits. This provision, while still somewhat controversial among the bar, has certainly 
resulted in some of the intended benefits. Should there be an analog in federal agency proceedings? 
(Status : Outline submitted; draft report due next fall.) 

(5) Non-APA procedures for assessing civil money penalties . (Professor William F. Funk) The use 
of APA adjudication procedures for assessing civil money penalties in administrative proceedings is 
well-accepted. However, in various environmental laws. Congress has created bifurcated statutes 
allowing the EPA to use non-APA procedures (including non-AU hearing officers) to assess small- 
amount civil penalties. EPA is attempting to develop implementing regulations for these laws, and the 
D.C. Circuit has ruled favorably (though not squarely) in an analogous enforcement case. The study 
will examine and assess this trend. (Status: Outline submitted; draft report next fall.) 



Committee on Administration (Charles Pou, Jr.) 

(1) Implementation of the Farmers Home Administration mediation program . (Professor Leonard L. 
Riskin) The Farm Credit Act of 1988 mandates that the FMHA establish a mediation program to 
resolve farmer-lender disputes. The study will examine the history of the establishment of the 
program, the types of disputes involved, the implementing rules, the effectiveness of the program and 
its possible applicability to other government programs. (Status : Outline submitted; draft report under 
review.) 

(2) The Fish and Wildlife Service's approach to conflict management under the Endangered Species 
Act. (Professors Steven Yaffee and Julia Wondolleck) Recent litigation in the Pacific Northwest over 
the impact of timber harvesting on the habitat of the rare spotted owl have focused attention on the 
need for better conflict management under the Endangered Species Act. This project will examine this 
and other case studies and will seek to propose improvements in the Service's ability to deal with 
conflicts. (Status : Outline submitted; report due this summer.) 

(3) Agency procedures for reviewing discretionary grant applications . (Professor Thomas O. 
McGarity) There is no government-wide statute covering the procedures agencies with discretionary 
grant authority must use in reviewing applications. This study will examine problems in certain 
agency grant programs, that lack a systematic review process, as well as programs of other agencies, 
including the National Science Foundation which has a rigorous peer review procedure. This project 
will look at these and other case studies. (Status : Outline submitted; report due late 1991.) 

(4) HUD administrative grievance procedures for public housing tenants . (Professor Jonathan L. 
Entin) The Department of Housing and Urban Development has had regulations providing for 
administrative grievance procedures for public housing tenants since 1975. Several attempts to revise 
these rules have failed. In addition HUD has begun invoking a 1983 statute authorizing the Secretary 
to waive administrative grievance procedures in eviction cases and to seek state-court ordered 
evictions. This study will attempt to provide recommendations to HUD on its grievance rules and its 
waiver practices. (Status: Project delayed for one year due to consultant's involvement in 
administrative matters; outline due soon; draft report this fall.) 

Committee on Governmental Processes (David Pritzker) 

(1) Procedural constraints on agency investigations . (Professor Ronald F. Wright) The 
Administrative Procedure Act provides little guidance on procedural limitations applicable to agency 
investigations. For example, how far does the right to counsel in Section 555 extend? Does it extend 
to persons queried by agency inspectors? Can agencies regulate the presence of attorneys during 
testimony given by persons subpoenaed as part of an agency civil investigation (See NRC rule, 10 CFR 
Part 2). What about agency's right to demand unescorted inspections? "Larger" issues such as the 
applicability of the exclusionary rule or the scope of the warrant requirement in agency investigations 
have obscured other practical procedural problems encountered by agencies. (Status : Outline 
submitted; draft report due this fall.) 

(2) Inspectors general . (Dean Paul Light) With the support of the Governance Institute, this study 
will examine the role and operations of Offices of Inspector General in carrying out responsibilities of 
internal oversight of agency programs and in preventing waste, fraud and abuse. IGs' independence, 
accountability, investigative authority and relationships with Congress, the President, and agency 
program managers will be studied. (Status : Outline received; questionnaire data being tabulated; draft 
report due this fall.) 



Committee on Judicial Review (Candy Fowler) 

(1) Role of specialized courts for reviewing agency action . (Professor Harold Bruff) This study 
derives from proposals contained in the report of the Federal Courts Study Committee concerning the 
role of specialized courts. (Status : Final report submitted; Committee proposed recommendation to be 
considered at December Plenary Session.) 

(2) Choice of forum in government contraa litigation . (Professor Robert N. Davis) Under current 
law challengers to government action in contract cases have a multiplicity of forums. In pre-award 
(bid protest) cases challenges may be filed in district court or with the GAO (or in the GSA Board of 
Contract Appeals in computer-related contracts). In post-award disputes the choice is between the 
Claims Court or the appropriate agency board of contract appeals. The study will evaluate the impact 
of this forum choice and ttie proposals for change. (Status : Outline submitted; draft report delayed 
until this summer due to army reserve commitments.) 

(3) Evaluation of the Equal Access to Justice Act . (Professor Harold J. Krent) The Conference has a 
statutory obligation to report on attorney fee claims filed in agency (as opposed to court) cases under 
the Act. We have also issued model rules for such cases. This study will examine the operation of the 
Act and its impact on the administrative and judicial process, with particular focus on the incentive 
structures created by the Act and operation of the "substantial justification" test for government 
actions. (Status : Outline under review; draft report in September.) 

(4) Judicial review of immigration decisions . (Professor Peter Schuck) Following up on the Schuck 
and Elliott study of judicial remands of agency cases. Professor Schuck will conduct an empirical study 
of the immigration caseload in the federal courts. The study, supported by INS funding, will show 
what types of cases are appealed most often and with what results. (Status: Data collection underway; 
draft report due in September.) 

Committee on Regulation (David Pritzker) 

(1) Procedures for making determinations in antidumping and countervailing duty cases . (Professors 
John H. Jackson and William J. Davey) Members of the international trade bar as well as government 
officials in the area have urged the need for a procedural review of this program. The study focuses 
on a broad overview of the procedure, both at the Department of Commerce and the U.S. International 
Trade Commission. (Status : Draft repon submitted; Committee is considering proposed 
recommendations.) 

(2) New approaches to noise control regulation . (Professor Sidney Shapiro and Dr. Alice Suter) 
Existing statutes direct EPA to conduct and coordinate federal noise control regulation. Since 1982 the 
program has not been funded, even though the pre-1982 regulations are still in force. EPA has 
requested that the Conference consider the various impacts of this "freeze" on affected industry, 
workers and federal-state regulations, as well as new regulatory approaches to the problem, (Status: 
Outline submitted; draft report is under review.) 

(3) FDA's drug approval process for AIDS drugs . (James T. O'Reilly) Pressures to more rapidly 
approve drugs to combat AIDS has spurred the FDA to reexamine its approval process for such drugs. 
This study details the current drug approval process, including accommodations made for AIDS drugs. 
(Status : Revised draft report submitted; Committee will decide whether to continue work on this 
project this summer.) 

(4) Division of roles in joint federal/state regulatory programs . (Professor Errol Meidinger) How 
"regulatory federalism" works-federal oversight of state implementation of federal programs. 
Programs under study include the Clean Air Act and the Surface Mining and Reclamation Act. 
(Status : Committee has met and suggested revisions to scope of project; report to be submitted this 
summer.) 



(5) Settlement of Suoerfiind cases . (Professors Richard Revesz and Lewis Kornhauser) The mounting 
backlog of Superfund enforcement cases has led EPA to develop new strategies for settling these cases, 
including expedited settlements with "de minimis" parties (allowed under a 1986 amendment to the 
Act). This empirical study will comprehensively analyze all de minimis settlements as well as a 
sampling of non-de minimis settlements. (Status : Data collection for the revised project is underway; 
draft report due in January, 1992.) 

Committee on Rulemaking (Kevin Jessar) 

(1) The procedural rule exemption from notice-and-comment rulemaking . (Jeffrey Lubbers and Nancy 
Miller) In response to the recent D.C, Circuit decision in ATA v. DOT . 910 F. 2d 369 (subsequently 
vacated on mootness grounds), the Committee sought to sort out the proper standards for invoking this 
exemption. (Status : A proposed recommendation and supporting paper have been circulated for 
agency comment.) 

(2) Agency policymaking through "non-rule" rulemaking . (Professor Robert A. Anthony) There has 
been a discernible increase in agency efforts to make policy through means other than notice-and- 
comment rulemaking. Issuances such as regulatory letters, manuals, guidance documents, etc., have 
proliferated, perhaps as a way to avoid delays occasioned by Federal Register publication or 0MB 
review. Courts have struggled with challenges to such issuances. The study will examine this trend 
and suggest appropriate responses, (Status: Outline submitted; draft report by September.) 

(3) Agency use of interim-final rules . (Professor Michael Asimow) Professor Asimow will 
supplement a report he is already writing, concerning IRS use of the interim-final technique, by 
examining, empirically, agencies' behavior when they do use it. Do agencies eventually issue a final 
rule, how long after, with significant changes based on comments? (Status : Draft report on IRS is 
available, supplementary data are being gathered.) 

Special Committee on Government Ethics Regulation (Michael Bowers) 

(1) Pro bono practice by government attorneys . (Professor Lisa Lerman) Government attorneys may 
in some circumstances engage in outside employment. They are, however, precluded from 
representing clients before agencies of the U.S. Government. This restriction has limited the ability of 
attorneys to take gro bono cases that may involve the government. The study examines this issue to 
see if modifications in current practice are appropriate or feasible. (Status : Draft report submitted; 
Committee is considering.) 

(2) Role of government and private attorneys in representing federal employees who are under 
investigation or sued in their official capacity for alleged wrongdoing . This study will examine issues 
such as (I) when it is advisable or necessary for a federal employee to obtain counsel; (2) problems 
that arise when the government initially represents a federal employee, but later recommends that he or 
she retain private counsel; (3) limits on a private attorney's representation of a federal employee in 
agency investigations; and (4) payment of attorneys fees when a federal employee retains private 
counsel. (Status : (Professor Nancy J. Moore has resigned as consultant for personal reasons; the 
Office of the Chairman will seek a new consultant.) 

Special Committee on Fmancial Services Regulation (Brian Murphy) 

(1) Administration of the Securities Exchange Act of 1934 by the bank regulatory agencies . 
(Professor Michael Malloy) The four major banking agencies have significant authority to administer 
various provisions of the 1934 Securities Act, with respect to the institutions under their purview. 
This study will focus on the agencies' implementation of this responsibility - including several 
agencies' practice of simply incorporating by reference SEC regulations. (Status: Draft report 
submitted; Committee to take up soon.) 



(2) Enforcement powers of the federal bank regulatory agencies . (Professor Lawrence Baxter) This 
study will focus on the enforcement procedures, contained in the Financial Institutions Reform, 
Recovery and Enforcement Act of 1989. (Status : A preliminary draft report is under review, final 
report later this year.) 

(3) Audit and inspection practices of the banking agencies . (Professor Roy Schotland) Study of how 
b2mk examiners make "informal" determinations during audits and examinations, disclosure of audit 
results, etc. (Status : Project reassigned to Professor Schotland; draft report to be coordinated with 
Baxter study.) 

Working Group on Model Rules (Gary Edles) 

(1) Model rules of practice for agency adjudication , (Dean Michael Cox) As reporter for the working 
group. Dean Cox will examine existing rules of practice and help develop text and commentary for 
model rules. (Status: Dean Cox is reviewing agency rules; Working Group continues to meet 
regularly to review his work.) 

Unassigned projects 

(1) The juvenile justice grant compliance and monitoring system . (Professors Willliam Luneburg, 
David Altschuler and Michael Bell) The Office of Juvenile Justice and Delinquency Programs (DOJ) 
requested the Conference's assistance in evaluating the Office's regulatory and administrative 
procedures in determining and monitoring compliance with the deinstitutionalization, separation, and 
jail removal requirements of their state formula grant programs. Use of waivers, de minimis criteria, 
and settlement issues will be examined. (Status: Outline submitted, research underway; draft report 
due late 1991.) 

(2) Regulatory and coordination barriers to federal migrant programs (Professors David Martin and 
Philip Martin) The National Commission on Migrant Education has requested the Conference's 
assistance in identifying and suggesting solutions to coordination problems among the various 
programs that provide benefits to migrant workers. (Status : Outline submitted, research underway; 
draft report due late 1991.) 

(3) TTie ALJ's role in the changing landscape of administrative adjudication . (Professor Paul Verkuil 
to lead study team) The Office of Personnel Management has requested the Conference's assistance in 
studying and evaluating the evolving administrative adjudication system and the role of AUs and other 
adjudicators. (Status : New project, work just getting started.) 

(4) Agency procedures for the distribution and sale of government assets (Professors Jonathan Macey 
and Geoffrey Miller) This will be a survey and evaluation of the various agency techniques for 
auctioning, selling or distributing government assets, including oil leases, airport landing rights and 
"resolved" savings and loans. (Status: New project, work just getting started.) 



Other projects 

(1) Updated Sourcebook on Administrative Procedure . The staff is currently preparing a revised 
edition of the Sourcebook for publication in 1992. 

(2) Updated Manual for Administrative Law Judges . The staff is preparing a revised edition of the 
Manual for publication in 1992. 

(3) Dispute resolution under the U.S. - Canada Free Trade Agreement . (Professor Andreas 
Lowenfeld) At the behest of the Department of Commerce, the Conference convened an advisory 
group to look into the implementation of certain dispute resolution provisions in the Agreement. A 
seminar of experts was held in January; its proceedings were published by the Stanford International 
Law Journal. Professor Lowenfeld submitted a report describing dispute resolution activity under the 
Agreement. His report was discussed at ACUS symposium in April, 1991.) 

(4) Symposium on Internationalization of Regulation — Implications for American Regulators . 
Professor George Hermann has been asked to prepare a paper on this subject and to help plan, 
organize, and execute a symposium in November 1991. Planning is underway. 

(5) Implementation of ADR and negotiated rulemaking legislation . With the assistance of grants from 
the Culpeper and Hewlett Foundations, ACUS staff is sponsoring a series of meetings and related 
activities to encourage and assist federal agencies in implementing these Acts. 



